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RETURN RECEIPT REQUESTED

Mr. Ron Kahle, Jr.

Owner

Kahle Company d/b/a K&L Ready Mix, Inc.
10391 State Route 15

Ottawa, Ohio 45875

Re:  Inthe Matter of Kahle Company d/b/a K&I. Ready Mix, Inc.
Docket No: . EPCRA-05-2013-0017

Dear Mr. Kahle;

I have enclosed a Complaint filed against Kahle Company d/b/a K&L Ready Mix, Inc., under
Section 325 of the Emergency Planning and Community Right-To-Know Act of 1986 (EPCRA),
42 U.S.C. § 11045. The Complaint alleges violations of Section 312 of EPCRA, 42 U.S.C.

§ 11022.

As provided in the Complaint, if you would like to request a hearing, you must do so in your
Answer to the Complaint. Please note that if you do not file an Answer with the Regional
Hearing Clerk within 30 days of your receipt of this Complaint, the Presiding Officer may issue a
default order and the proposed civil penalty will become due 30 days later. Mail a copy of your
answer to Jeffery Trevino, Associate Regional Counsel (C-147), U.S. EPA, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

In addition, whether or not you request a hearing, you may request an informal settlement
conference by contacting James Entzminger at (312) 886-4062. If you have any legal questions,
please contact Jeffery Trevino, Associate Regional Counsel at (312) 886-6729.

Sincerely,

r ST

a N

Sharon J affeés, -.Chief
Enforcement and Compliance Assurance Branch
 Enclosures (3): '

1. Complaint
2. Consolidated Rules
3 Enforcement Response Policy

Recycled/Recyclable e Printed with Vegetable Oil Based Inks on 100% Recycled Paper (50% Postconsumer)



CC:

Ms. Cindy DeWulf, Co-Chairperson (w/ enclosure)
Ms. Nancy Dragani, Co-Chairperson (w/ enclosure}
Jeff Beattie (w/ enclosure)

Mel House (w enclosure)

Ohio SERC

Mr. Joseph S. Simpson, Attorney (w/ enclosure)
Schumaker, Loop & Kendrick, LLP

1000 Jackson Street

Toledo, Ohio 43604-5573 (certified)
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1. This is an administrative proceeding to assess a civil penalty un&g' gg{i?)g

325(c)(1) of the Emergency Planning and Community Right-to-Know Act of 1986 (EPCRA),
42 U.S.C. § 11045(c)(1).

2. The Complainant is, by lawful delegation, the Chief of the Enforcement and
Compliance Assurance Branch, United States Environmental Protection Agency (U.S. EPA),
Region 5.

3. The Respondent is Kahle Company d/b/a K&L Ready Mix, Inc., an Ohio
corporation doing business in the State of Ohio.

Statutory and Regulatory Background

4. Section 312(a) of EPCRA, 42 U.S.C. § 11022(a), and its implementing regulations
at 40 C.F.R. Part 370, require the owner or operator of a facility, which is required by the
Occupational Safety and Health Act (OSHA) to prepare or have available a material safety data
sheet (MSDS) for a hazardous chemical, to prepare and submit to the state emergency response
commission (SERC), community emergency coordinator for the local emergency planning
committee (LEPC) and fire department with jurisdiction over the facility by March 1, 1988, and

annually thereafter on March 1, an emergency and hazardous chemical inventory form (Tier I or



Tier II as described in 40 C.F.R. Part 370). The form must contain the information required by
Section 312(d) of EPCRA, covering all hazardous chemicals present at the facility at any one
time during the preceding year in amounts equal to or exceeding 10,000 pounds and all
extremely hazardous chemicals present at the facility at any one time in amounts equal to or
greater than 500 pounds or the threshold planning quantity designated by U.S. EPA at 40 C.F.R.
Part 355, Appendices A and B, whichever is lower.

5. Section 312(a) of EPCRA, 42 U.S.C. § 11022(a), assists state and local committees
in planning for emergencies and makes information on chemical presence and hazards available
to the public. A delay in reporting could result in harm to human health and the environment.

6. Federal regulations at 29 C.F.R. § 1910.1200(b)(1) require all employers to provide
information to their employees about the hazardous chemicals to which they are exposed
including, but not limited to, an MSDS.

7. Under Section 311(e) of EPCRA, 42 U.S.C. § 11021(e), with certain exceptions, the
term “hazardous chemical” has the meaning given such term by 29 U.S.C. § 1910.1200(c).

8. Under 29 C.F.R. § 1910.1200(c), a hazardous chemical is any chemical which is
classified as a physical or health hazard, a simple asphyxiant, combustible dust, pyrophoric gas,
or hazard not otherwise classified. |

General Allegations

9. Respondent is a “person” as that term is defined under Section 329(7) of EPCRA,
42 U.S.C. § 11049(7).
10. At all times relevant to this Complaint, Respondent was an owner or operator of the

facility located at 10391 State Route 15, Ottawa, Ohio (Ottawa Facility).



11. At all times relevant to this Complaint, Respondent was an owner or operator of the
facility located at 5511 State Route 613, McComb, Ohio (McComb Facility).

12. At all times relevant to this Complaint, Respondent was an owner or operator of the
facility located at 105 South 6™ Street, Kalida, Ohio (Kalida Facility).

13.  Atall times relevant td this Complaint, Respondent was an employer at each
Facility.

14. Each of Respondent’s Facilities consists of buildings, equipment, structures and
other stationary items which are located on a single site or on contiguous or adjacent sites, and
which are owned or operated by the same person.

15. Each of Respondent’s Facilities is a “facility” as that term is defined under
Section 329(4) of EPCRA, 42 U.S.C. § 11049(4).

16. Limestone contains calcium carbonate that is classified as a health hazard.

17. Limestone (CAS #1317-65-3) is a “hazardous chemical” within the meaning of
Section 311(e) of EPCRA, 42 U.S.C. § 11021(e), and 29 C.I'R. § 1910.1200(c).

18. Limestone (CAS #1317-65-3) has a minimum threshold level of 10,000 pounds, as
provided in 40 C.F.R. Part 370.

19. Diesel fuel has a flash point of 125-190°F and is classified as a physical hazard.

20. Diesel fuel (CAS #64742-47-8) is a “hazardous chemical” within the meaning of
Section 311(e) of EPCRA, 42 U.S.C. § 11021{e), and 29 C.F.R. § 1910.1200(c).

21. Diesel fuel (CAS #64742-47-8) has a minimum threshold level of 10,000 pounds, as

provided in 40 C.F.R. Part 370.
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22. During at least one period of time in calendar year 2008, limestone and diesel fuel
were present at each of Respondents Facilities in an amount equal to or greater than the
minimum threshold level.

23. During at least one period of time in calendar year 2009, limestone and diesel fuel
were present at each of Respondents Facilities in an amount equal to or greater than the
minimum threshold level.

24. During at least one period of time in calendar year 2010, limestone and diesel fuel
were present at each of Respondents Facilities in an amount equal to or greater than the
minimum threshold level.

25. OSHA requires Respondent to prepare, or have available, an MSDS for limestone
and diesel fuel.

26. Section 312 of EPCRA required Respondent to submit to the SERC, LEPC and fire
department with jurisdiction over the facility, a completed emergency and hazardous chemical
inventory form including limestone and diesel fuel on or before March 1, 2009, for calendar year
2008.

27. Section 312 of EPCRA required Respondent to submit to the SERC, LEPC and fire
department with jurisdiction over the facility, a completed emergency and hazardous chemical
inventory form including limestone and diesel fuel on or before March 1, 2010, for calendar year
2009.

28. Section 312 of EPCRA required Respondent to submit to the SERC, LEPC and fire
department with jurisdiction over the facility, a completed emergency and hazardous chemical

inventory form including limestone and diesel fuel on or before March 1, 2011, for calendar year

2010.



29. At all times relevant to this Complaint, the Ohio Environmental Protection Agency
was the SERC for Ohio under Section 301(a) of EPCRA, 42 U.S.C. § 11001(a).

30. At all times relevant to this Complaint, the Putnam County LEPC was the LEPC for
Putnam County, Ohio under Section 301(c) of EPCRA, 42 U.S.C. § 11001(c).

31. Atall times relevant to this Complaint, the Hancock County LEPC was the LEPC
for Hancock County, Ohio under Section 301(c) of EPCRA, 42 U.S.C. § 11001(c).

32. At all times relevant to this Complaint, the Ottawa Township Fire Department was
the fire department with jurisdiction over the Ottawa Facility.

33. Atall times relevant to this Complaint, the McComb Fire Department was the fire
department with jurisdiction over the McComb Facility.

34. Atall times relevant to this Complaint, the Kalida Fire Department was the fire
department with jurisdiction over the Kalida Facility.

Count 1 (Ottawa Facility)

35. Complainant incorporates paragraphs 1 through 34 of this Complaint as if set forth
in this paragraph.

36. As of August 31, 2011, Respondent had not submitted to the SERC, the Puinam
County LEPC, and the Ottawa Township Fire Department a completed Emergency and
Hazardous Chemical Inventory Form including limestone and diesel fuel for calendar year 2008.

37. Each day Respondent failed to submit to the SERC, the Putnam County LEPC, and
the Ottawa Township Fire Department a completed Emergency and Hazardous Chemical
Inventory Form including limestone and diesel fuel, by March 1, 2009, for calendar year 2008,

constitutes a separate violation of Section 312(a) of EPCRA, 42 U.S.C. § 11022(a).



Count 2 (Ottawa I'acility)

38. Complainant incorporates paragraphs 1 through 34 of this Complaint as if set forth
in this paragraph.

39. Asof August 31, 2011, Respondent had not submitted to the SERC, the Putnam
County LEPC, and the Ottawa Township Fire Department, a completed Emergency and
Hazardous Chemical Inventory Form including limestone and diesel fuel for calendar year 2009.

40. Each day Respondent failed to submit to the SERC, the Putnam County LEPC, and
the Ottawa Township Fire Department, a completed Emergency and Hazardous Chemical
Inventory Form including limestone and diesel fuel, by March 1, 2010, for calendar year 2009,
constitutes a separate violation of Section 312(a) of EPCRA, 42 U.S.C. § 11022(a).

Count 3 (Ottawa Facility)

41. Complainant incorporates paragraphs 1 through 34 of this Complaint as 1f set forth
in this paragraph.

42. Asof August 31, 2011, Respondent had not submitted to the SERC a completed
Emergency and Hazardous Chemical Inventory Form including limestone and diesel fuel for
calendar year 2010.

43. FEach day Respondent failed to submit to the SERC a completed Emergency and
Hazardous Chemical Inventory Form including limestone and diesel fuel by March 1, 2011, for
calendar year 2010, constitutes a separate violation of Section 312(a) of EPCRA, 42 U.S.C.

§ 11022(a).
Count 4 (Ottawa Facility)

44. Complainant incorporates paragraphs 1 through 34 of this Complaint as if set forth

in this paragraph.



45, Asof August 31, 2011, Respondent had not submitted to the Putnam County LEPC
a completed Emergency and Hazardous Chemical Inventory Form including limestone and diesel
fuel for calendar year 2010.

46. Each day Respondent failed to submit to the Putnam County LEPC a completed
Emergency and Hazardous Chemical Inventory Form including Iimestonel and diesel fuel by
March 1, 2011, for calendar year 2010 constitutes a separate violation of Section 312(a) of
EPCRA, 42 U.S.C. § 11022(a).

Count 5 (Ottawa Facility)

47. Complainant incorporates paragraphs 1 through 34 of this Complaint as if set forth
in this paragraph. |

48. As of August 31, 2011, Respondent had not submitted to the Ottawa Township Fire
Department a completed Emergency and Hazardous Chemical Inventory Form including
limestone and diesel fuel for calendar year 2010.

49, FEach day Respondent failed to submit to the Ottawa Township Fire Department a
completed Emergency and Hazardous Chemical Inventory Form including limestone and diesel
fuel, by March 1, 2011, for calendar year 2010, constitutes a separate violation of Section 312(a)
of EPCRA, 42 U.S.C. § 11022(a).

Count 6 (McComb Facility)

50. Complainant incorporates paragraphs 1 through 34 of this Complaint as if set forth

in this paragraph.

51. Asof August 31, 2011, Respondent had not submitted to the SERC, the Hancock
County LEPC, and the McComb Fire Department a completed Emergency and Hazardous

Chemical Inventory Form including limestone and diesel fuel for calendar year 2008.



52. Each day Respondent failed to submit to the SERC, the Hancock County LEPC, and
the McComb Fire Department a completed Emergency and Hazardous Chemical Inventory Form
including limestone and diesel fuel, by March 1, 2009, for calendar year 2008, constitutes a
separate violation of Section 312(a) of EPCRA, 42 U.S.C. § 11022(a).

Count 7 (McComb Facility)

53. Complainant incorporates paragraphs 1 through 34 of this Complaint as if set forth
in this paragraph.

54. Asof August 31, 2011, Respondent had not submitted to the SERC, the Hancock
County LEPC, and the McComb Fire Department, a completed Emergency and Hazardous
Chemical Inventory Form including limestone and diesel fuel for calendar year 2009,

55. Each day Respondent failed to submit to the SERC, the Hancock County LEPC, and
the McComb Fire Department, a completed Emergency and Hazardous Chemical Inventory
Form including limestone and diesel fuel, by March 1, 2010, for calendar year 2009, constitutes
a separate violation of Section 312(a) of EPCRA, 42 U.S.C. § 11022(a).

Count 8 (McComb Facility)

56. Complainant incorporates paragraphs 1 through 34 of this Complaint as if set forth
in this paragraph.

57. Asof August 31, 2011, Respondent had not submitted to the SERC a completed
Emergency and Hazardous Chemical Inventory Form including limestone and diesel fuel for
calendar year 2010.

58. Each day Respondent failed to submit to the SERC a completed Emergency and

Hazardous Chemical Inventory Form including limestone and diesel fuel by March 1, 2011, for



calendar year 2010, constitutes a separate violation of Section 312(a) of EPCRA, 42 U.5.C.
§ 11022(a).
Count 9 (Ottawa Facility)

59. Complainant incorporates paragraphs 1 through 34 of this Complaint as if set forth
in this paragraph.

60. As of August 31, 2011, Respondent had not submitted to the Hancock County
LEPC a completed Emergency and Hazardous Chemical Inventory Form including limestone
and diesel fuel for calendar year 2010.

61. Each day Respondent failed to submit to the Hancock County LEPC a completed
Emergency and Hazardous Chemical Inventory Form including limestone and diesel fuel by
March 1, 2011, for calendar year 2010 constitutes a separate violation of Section 312(a) of
EPCRA, 42 U.S.C. § 11022(a).

Count 10 (McComb Facility)

62. Complainant incorporates paragraphs 1 through 34 of this Complaint as if set forth
in this paragraph.

63. Asof August 31,2011, Respondent had not submitted to the McComb Fire
Department a completed Emergency and Hazardous Chemical Inventory Form including
limestone and diesel fuel for calendar year 2010.

64. Each day Respondent failed to submit to the McComb Fire Department a completed
Emergency and Hazardous Chemical Inventory Form including limestone and diesel fuel, by
March 1, 2011, for calendar year 2010, constitutes a separate violation of Section 312(a} of

EPCRA, 42 U.S.C. § 11022(a).



Count 11 (Kalida Facility)

65. Complainant incorporates paragraphs 1 through 34 of this Complaint as if set forth
in this paragraph.

66. Asof August 31, 2011, Respondent had not submitted to the SERC, the Putnam
County LEPC, and the Kalida Fire Department a completed Emergency and Hazardous
Chemical Inventory Form including limestone and diesel fuel for calendar year 2008.

67. Each day Respondent failed to submit to the SERC, the Putnam County LEPC, and
the Kalida Fire Department a completed Emergency and Hazardous Chemical Inventory Form
including limestone and diesel fuel, by March 1, 2009, for calendar year 2008, constitutes a
separate violation of Section 312(a) of EPCRA, 42 U.S.C. § 11022(a).

Count 12 (Kalida Facility)

68. Complainant incorporates paragraphs 1 through 34 of this Complaint as if set forth
in this paragraph.

69. Asof August 31, 2011, Respondent had not submitted to the SERC, the Putnam
County LEPC, and the Kalida Fire Department, a completed Emergency and Hazardous
Chemical Inventory Form including limestone and diesel fuel for calendar year 2009.

70. Each day Respondent failed to submit to the SERC, the Putnam County LEPC, and
the Kalida Fire Department, a completed Emergency and Hazardous Chemical Inventory Form
including limestone and diesel fuel, by March 1, 2010, for calendar year 2009, constitutes a
separate violation of Section 312(a) of EPCRA, 42 U.S.C. § 11022(a).

Count 13 (Kalida Facility)

71. Complainant incorporates paragraphs 1 through 34 of this Complaint as if set forth

in this paragraph.
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72. Asof August 31, 2011, Respondent had not submitted to the SERC a completed
Emergency and Hazardous Chemical Inventory Form including limestone and diesel fuel for
calendar year 2010.

73. Each day Respondent failed to submit to the SERC a completed Emergency and
Hazardous Chemical Inventory Form including limestone and diesel fuel by March 1, 2011, for
calendar year 2010, constitutes a separate violation of Section 312(a) of EPCRA, 42 U.S.C.

§ 11022(a).
Count 14 (Kalida Facility)

74. Complainant incorporates paragraphs 1 through 34 of this Complaint as if set forth
in this paragraph.

75. Asof August 31, 2011, Respondent had not submitted to the Putnam County LEPC
a completed Emergency and Hazardous Chemical Inventory Form including limestone and diesel
fuel for calendar year 2010.

76. Each day Respondent failed to submit to the Putnam County LEPC a completed
Emergency and Hazardous Chemical Inventory Form including limestone and diesel fuel by
March 1, 2011, for calendar year 2010 constitutes a separate violation of Section 312(a) of
EPCRA, 42 U.S.C. § 11022(a).

Count 15 (Kalida Facility)

77. Complainant incorporates paragraphs 1 through 34 of this Complaint as if set forth
in this paragraph.

78. Asof August 31, 2011, Respondent had not submitted to the Kalida Fire
Department a completed Emergency and Hazardous Chemical Inventory Form including

limestone and diesel fuel for calendar year 2010.

11



79. Each day Respondent failed to submit to the Kalida Fire Department a completed
Emergency and Hazardous Chemical Inventory Form including limestone and diesel fuel, by
March 1, 2011, for calendar year 2010, constitutes a separate violation of Section 312(a) of
EPCRA, 42 U.S.C. § 11022(a).

Proposed EPCRA Penalty

80. Section 325(c)(1) of EPCRA, 42 U.S.C. § 11045(c)(1), authorizes U.S. EPA to
assess a civil penalty of up to $25,000 per day of violation of EPCRA Section 312. The Debt
Collection Improvement Act of 1996, 31 U.S.C. § 3701 note, and its implementing regulations at
40 C.F.R. Part 19 increased the statutory maximum penalty to $32,500 per day of violation for
violations that occurred after March 15, 2004 through January 12, 2009 and to $37,500 per day
of violation for violations that ocpurred after January 12, 2009.

81. Based upon an evaluation of the facts alleged in this Complaint, and after
congsidering the nature, circumstances, extent and gravity of the violations, the violator’s ability
to pay, prior history of violations, degree of culpability, economic benefit or saving resulting
from the violations and any other matters that justice may require, Complainant proposes that
U.S. EPA aésess a civil penalty against Respondent of $211,914 for the EPCRA violations
alleged in this Complaint. Complainant allocated this proposed penalty to the various EPCRA

counts of this Complaint as follows:

Count 1 EPCRA Section 312(a) (Past Year): § 1,275
Count 2 EPCRA Section 312(a) (Past Year): $ 1,275
Count 3 EPCRA Section 312(a) (SERC): $ 22,576
Count 4 EPCRA Section 312(a) (LEPC): $ 22,576
Count 5 EPCRA Section 312(a) (fire dept.): $ 22,576

12



Count 6 EPCRA Section 312(a) (Past Year): $ 1,275

Count 7 EPCRA Section 312(a) (Past Year): $ 1,275
Count 8 EPCRA Section 312(a) (SERC): $ 22,576
Count 9 EPCRA Section 312(a) (LEPC): $ 22,576
Count 10 EPCRA Section 312(a) (fire dept.): $ 22,576
Count 11 EPCRA Section 312(a) (Past Year): $ 1,275
Count 12 EPCRA Section 312(a) (Past Year): $ 1,275
Count 13 EPCRA Section 312(a) (SERC): $ 22,576
Count 14 EPCRA Section 312(a) (LEPC): $ 22,576
Count 15 EPCRA Section 312(a) (fire dept.): $ 22,576
TOTAL EPCRA SECTION 325 PENALTY $211,914

82. Complainant calculated the EPCRA penalties by evaluating the facts and
circumstances of this case with specific reference to U.S. EPA’s policy titled Enforcement
Response Policy for Sections 304, 311 and 312 of the Emergency Planning and Community
Right-to-Know Act and Section 103 of the Comprehensive Environmental Response,
Compensation, and Liability Act, dated September 30, 1999, a copy of which is enclosed with
this Complaint.

Rules Governing this Proceeding

The Consolidated Rules of Practice Governing the Administrative Assessment of Civil
Penalties and the Revocation/Termination or Suspension of Permits (Consolidated Rules) at
40 C.F.R. Part 22 govern this proceeding to assess a civil penalty. Enclﬁsed with the Complaint

served on Respondent is a copy of the Consolidated Rules.

13



Filing and Service of Documents

Respondent must file with the U.S. EPA Regional Hearing Clerk the original and one
copy of each document Respondent intends as part of the record in this proceeding. The

Regional Hearing Clerk’s address is:

Regional Hearing Clerk (E-191)
U.S. EPA, Region 5

77 W. Jackson Blvd.

Chicago, IL. 60604

Respondent must serve a copy of each document filed in this proceeding on each party
pursuant to Section 22.5 of the Consolidated Rules. Complainant has authorized Jeffery Trevino
to receive any answer and subsequent legal documents that Respondent serves in this proceeding.
You may telephone Jeffery Trevino at (312) 886-6729. His address is:

Jeffery Trevino (C-147J)
Office of Regional Counsel
U.S. EPA, Region 5

77 W. Jackson Blvd.
Chicago, IL. 60604

Terms of Payment

Respondent may resolve this proceeding at any time by paying the proposed penalty by
sending a certified or cashier’s check for the EPCRA violations payable to the “Treasurer,

United States of America,” to:

U.S. Environmental Protection Agency
Fine and Penalties

Cincinnati Finance Center

P.O. Box 979077

St. Louis, MO 63197-9000

Respondent must include the case name and docket number on the check and in the letter

transmitting the check. Respondent must simultaneously send copies of the check and

14



transmittal letter to the Regional Hearing Clerk and Jeffery Trevino at the addresses given above,

and to:

James Entzminger (SC-51)

Chemical Emergency Preparedness and
Prevention Section

U.S. EPA, Region 5

77 W. Jackson Blvd.

Chicago, I1. 60604

Answer and Opportunity to Request a Hearing

If Respondent contests any material fact alleged in this Complaint or the appropriateness
of any penalty amount, or contends that it is entitled to judgment as a matter of law, Respondent
may request a hearing before an Administrative Law Judge. To request a hearing, Respondent
must file a written Answer within 30 days of receiving this Complaint and must include in that
written Answer a request for a hearing. Any hearing will be conducted in accordance with the
Consolidated Rules.

In counting .the 30-day period, the date of receipt is not counted, but Saturdays, Sundays
and federal legal holidays are counted. If the 30-day time period expires on a Saturday, Sunday
or federal legal holiday, the time period extends to the next business day.

To file an Answer, Respondent must file the original written Answer and one copy with
the Regional Hearing Clerk at the address specified above.

Respondent’s written Answer must clearly and directly admit, deny or explain each of the
factual allegations in the Complaint; or must state clearly that Respondent has no knéwledge ofa
particular factual allegation. Where Respondent states that it has no knowledge of a particular
factual allegation, the allegation is deemed denied. Respondent’s failure to admit, deny or
explain any material factual allegation in the Complaint constitutes an admission of the
allegation.

15



Respondent’s Answer must also state:

a. the circumstances or arguments which Respondent alleges constitute grounds of
defense;

b. the facts that Respondent disputes;
¢. the basis for opposing the proposed penalty; and,
d. whether Respondent requests a hearing.

If Respondent does not file a written Answer within 30 calendar days after receiving this
Complaint, the Presiding Officer may issue a default order, after motion, under Section 22.17 of
the Consolidated Rules. Default by Respondent constitutes an admission of all factual
allegations in the Complaint and a waiver of the right to contest the factual allegations.
Respondent must pay any penalty assessed in a default order without further proceedings 30 days
after the order becomes the final order of the Administrator of U.S. EPA under Section 22.27(c)

of the Consolidated Rules.

Settlement Conference

Whether or not Respondent requests a hearing, Respondent may request an informal
conference to discuss the facts alleged in the Complaint and to discuss settlement. To request an
informal settlement conference, Respondent may contact James Entzminger at (312) 886-4062.

Respondent’s request for an informal settlement conference will not extend the 30-day
period for filing a written Answer to this Complaint. Respondent may simultaneously pursue an
informal settlement conference and the adjudicatory hearing process. Complainant encourages
all parties against whom it proposes to assess a civil penalty to pursue settlement through
informal conference. However, Complainant will not reduce the penalty simply because the

parties hold an informal settlement conference.
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U.S. Environmental Protection Agency, Complainant
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“~Sharon Jaffess’ 7

Chief W vy

Enforcement and Compliance Assurance Branch
U.S. Environmental Protection Agency

Region 5
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JUN 13 2013

REGIONAL HEARING CLERK
U.S. ENVIRONMENTAL
FROTECTION AGENC
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In the Matter of: Kahle Compa /a K&L Ready Mix, Inc.
Docket No.  EPCRA-05-2013-0017

Certificate of Service

1, James Entzminger, certify that I filed the original and a copy of the Complaint with the
Regional Hearing Clerk, Region 5, U.S. Environmental Protection Agency, and that I mailed a
copy to the Respondent by first-class, postage prepaid, certified mail, return receipt requested,
along with the Consolidated Rules of Practice Governing the Administrative Assessment of Civil
Penalties and the Revocation/Termination or Suspension of Permits, 40 C.F.R. part 22, and the
Enforcement Response Policy for Sections 304, 311 and 312 of the Emergency Planning and
Community Right-to-Know Act and Section 103 of the Comprehensive Environmental
Response, Compensation, and Liability Act (September 30, 1999), by placing them in the
custody of the United States Postal Service addressed as follows:

Mr. Ron Kabhle, Jr.
Owner

s EOEIVET)
X0 ! |

Ottawa, Ohio 45875

JUN 13 2013
Mr. Joseph S. Simpson, Attorney RE
T GIO
Schumaker, Loop & Kendrick, LLP us. Nﬁhﬂ%ﬁﬂ% WCAL R
1000 Jackson Street PROTECTION AGE!

Toledo, Ohio 43604-5573

On the / 3 day of &Mﬂ ,2012.

W SArrak P. SM,wJ
U.S. Environmental Protection Agency

Region 5




§21.13

(2) The State program .shall con-
stitute an equivalent effort te that re-
guired of EPA under this section.

{3) The State organization respon-
sible for conducting the program
should be the State water pollution
control agency, a8 defined in section
502 of the Act.

(4) The State submissicn shall pro-
pose a procedure for adjudicating appli-
cant appeals as provided under §21.9.

{6) The State submission shall iden-
tify any existing or potential conflicts
of interest on the part of any personnel
who will or may review or approve ap-
plicaticns.

(i) A conflict of interest shall exist
where the reviewing official is the
spouse of or dependent (as defined in
the Tax Code, 26 U.S.C. 152) of an
owner, partner, or principal officer of
the small business, or where he has or
ig receiving from the small business
concern applicant 10 percent of gross
personal income for a calendar year,
except that it shall mean 50 percent
groad personal incomse for a calendar
year if the recipient is over 60 years of
age and is recelving such portion pur-
sweani to retirement, pension, or simi-
lar arrangements.

(ii) If the State is unable to provide
alternative parties to review or ap-
prove any application subject to con-
flict of interest, the Regional Adminis-
trator shall review and approve the ap-
plication.

{b) The Regional Administrator,
within 60 days after such application,
shall approve any State program that
conforms to the reguirements of this
section. Any such approval sghall be
after sufficient notice has been pro-
vided fo the Regional Directer of SBA.

(c) If the Regional Administrator dis-
approves the application, he shall no-
tify the State, in writing, of any defi-
ciency in its application. A State may
resubmit an amended application at
any later time. .

{d) Upon approval of a State submis-
gion, BPA will suspend all review of ap-
plicationg and issuance of statements
for small businesses in that Stabe,
pending transferral. Provided, however,
THat in the events of a State conflict of
interest as identified in §21.12(a)4) of
this gection, EPA shall review the ap-
plicgtion and issue the statement.

40 CFR Ch. | {7-1-06 Edition)

{e) Any applications shali, if received .

by an EPA Regional Office, be for-
warded promptly to the appropriate
State for action pursuant to secticn
TeX2) of the Small Business Act and
these regulations.

(H(1) BPA will generally not review
or approve individual statements
igsued by a Stabe. However, SBA, upon
receipt and review of a State approved
statement may request the Regional
Administrator of EPA to review the
statement, The Regional Adminis-
trator, upon such request can further
approve or disapproevs the State issued
gtatement, in accordance with the re-
quirements of §21.5.

(2) The Regional Administrator will
periodically review State program per-
formance. In the event of State pro-
grarm deficiencies the Regional Admin-
istrator will notify the State of such
deficiencies,

(3) During that period that any

State's program is classified as defi- -

cient, statements issued by a State
shall also be sent to the Regional Ad-
ministrator for review. The Regional
Administrator shall notify the State,
the applicant, and the SBA of any de-
terminaticn subsequently mads, in ac-
cordance with §21.5, on any such state-
ment.

i) If within 60 days after notice of
such deficiencies has been provided,
the State hag not taken corrective ef-
forts, and if the deficiencies gignifi-
cantly affect the conduct of the pro-
gram, the Regional Administrator,
after sufficient notice has been pro-
vided to the Regional Director of 8BA,
shall withdraw the approval of the
State program.

(ii) Any Stale whose program is with-
drawn and whose deficiencies have been
corrected may later reapply as pro-
vided in §21.12¢a). ,

(g) Funds appropriated under section
106 of the Act may he utilized by a
State agency authorized to receive
such funds in conducting this program.

§21.13 Effect of certification upon au-
thority to enforce applicable stand-
ards.

The certification by EPA or a Sfate
for 8BA Loan purposes in nog way con-
gtitutes a determination by EPA or the
State that the facilities certified (a)
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will be constructed within the time
gpecified by an applicable gstandard or
(h) will be constructed and instailed in
accordance with the plans and speci-
fications submitted in the application,
will be operated and maintained prop-
erly, or will be applied to process

"wastes which are the same a8 described

in the application. The certification in
no way constitutes a waiver by EPA or
a State of its autherity to take appro-
priante enforcemsent acticn against the
owner or operator of such facilities for
violations of an applicable standard.

PART 22—CONSOLIDATED RULES
OF PRACTICE GOVERNING THE
ADMINISTRATIVE ASSESSMENT OF
CIVIL PENALTIES AND THE REV-
OCATION/TERMINATION OR SUS-
PENSION OF PERMITS

Subpei A—General

Sec.

22.1 Socope of this part.

22.2 Use of number and gender.

22,3 Definitions.

224 Powers and duties of the Environ-
mental Appeals Board, Regiona} Judicial
Officer and Presiding Officer; disquali-
fication, withdrawal, and reassignment.

925 Filing, service, and form of all filed

documents;  businsas confidentiality
claims. .

92,6 Filing and service of rulings, orders and
decisions.

52.7 Computation and extension of time.
52.8 Er parte discussion of procesding.
25.0 Bxamination of documents filed.

Subpart B—parfies and Appedrances

29.10 Appearances. B}

9011 Intervention and non-party briefs.
9512 Consclidation and severance.

Subpart C—Prehedling Procedures

9213 Oommencement of a proceeding.

22,14 Complaint.

2515 Answer to the complaint.

22.16 Meotions.

23.17 Defanlt. -

33,18 Quick resolusion: settlement; alter-
native dispute resolution. )

92.19 Prehearing information exchange; pre-
hearing conference; other discovery.

22.20 Accelerated decision; decision to dis-
miss.
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subpart D—Hearing Procedures
9221 Assignment of Presiding Officer,
. scheduling the hearing.
22,22 Bvidence.
23.23. Objections and offers of proofl.
n9.94 Burden of presentation; burden of per-
suasion; preponderance of the evidence
standard. .
52,26 Filing the transeript.
5296 Proposed findings, conclusions, angd
arder.

. Subpart E—Initicl Decision und Motion fo

Recpen o Hearing

22,97 Initial decision. .
2258 WMotion to reopen a hearing.

Subpart F—Appeals and Adrinisirative
Raview :

22.59 Appeal from or review of interlocutory
orders or rulings. ) )

22,30 Appeal from or review of initial deci-
sion.

Subpart G—Final Order

22,31 Final order,
29 32 Motion to reconsider a final order.

subpart H—supplemental Rules

22,33 [Reserved] .

9.3 Supplemental rules governing the ad-
ministrative assessment of civil pen-
altizs under the Clean Air Act.

22.35 Supplemental rules governing the ad-
ministrative assessment of civil pen-
alties under the Federal Ingecticide, Fun-~
gicide, and Rodenticide Act.

02.36 [Reserved] . . . )

29.37 Supplemental rules governing admin-
igtrative proceedings under the Solid
Waste Disposal Act.

22.38 Supplemental rules of practice gov-
erning the administrative assessment of
civil penalties under the Clean Water
Act.

90.3¢ Supplemental rulss governing the ad-
ministrative assessment of civil pen-
alties under section 109 of the Clom-
prenensive Envircnmental Response,
Compensation, and Liability Act of 1980,
as amended. ’ .

22.40 [Reserved]

2241 Supplemental rulss governing the ad-

ministrative assessment of, civil pen-
alties under Title TI of the Toxic Sub-
stance Contro! Act, enacted as section 2
of the Asbestos Hazard Emergency Re-
sponse Act (AHERAL

22,42 Supplemental rules governing the ad-
ministrative assessment of civil pen-
alties for viclations of compliance crders
igsued tc owners or operators of public
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watber systems under part B of the Safe
DrinKing Water Act. . .

22.43 Supplemsntal rules governing the ad-
ministrative assessment of oivil pen-
altles against a federal agency under the
Safe Drinking Water Act.

22,44 Supplemental rules of practice gov-
erning the fermination of permits under
section 402(a) of the Clean Watber Act or
under section 3008(a)(3) of the Resource
Conservation and Recovery Act.

22,46 Supplemental rules geoverning public
notice and comment in préceedings
under gections 309{(g) and 31i(bX6XB)(ii)
cf the Olean. Water Act and section
1423{c) of the Safe Drinking Water Act.

22.46-22.49 [Reserved]

Subpart I—Adminisirative Proceedings Not
Govermned by Section 554 of the Ad-
ministrafive Procedure Act

22,50 Scope of this subpart,

22.51 Presiding Officer.

22.52 Information exchange and discovery.
AUTHORITY: 7 U.S.C. 136(1); 15 U.S.0. 2615; 33

U.S.0C. 1319, 1342, 1261, 1415 and 1418; 42 U.S.C.

300g-3(z), 6912, 6925, 6928, 699le and 6992d: 42

U.8.C. 1413{d), 7524(c), Th45{d), 7447, 7601 and

7607(a), 9608, and 11045,

SoURCcE: 64 FR 40176, July 23, 1989, unless
atherwise noted.

Subpnart A—General

§22.1 Scope of this part.

(a) These Consolidated Rules of Prac-
tice govern all administrative adju-
dicatory proceedings for:

(1) The assessment of any adminis-
trative civil penalty under section 14(a)
of the Federal Insocticide, Fumgicide,
and Rodenticide Act as amended {7
U.8.C. 136i(a));

{2) The assesament of any adminis-
trative civil penalty under gections
113(d), 205{c), 2i1(d) and 213(d) of the
Clean Air Act, as amended (42 U.S5.C.
7413(d), 7524(c), 7545(4) and 7647(d));

(3) The assessment of any adminis-
trative civil penalty or for the revoca-
tlon or suspension of any permit under
section 105(a) and (f) cf the Marine Pro-
tection, Research, and SBanctuaries Act
as amended (33°U.8.C. 1415(a) and (F);

(4) The issuwance of a compliance
order or the issuance of a corrective ac-
tion order, the termination of a permit
pursuant to section 3008(a)(3), the sus-
pension or revocation of authority to
operate pursuant to section 3006(s), or
the assessment of any civil penalty

40 CFR Ch. t (7-1-06 Ediflon}

under sections 3008, 9006, and 11005 of
the Solid Waste Disposal Act, as
amended (42 U,S.C. 6925(d), 6925(e), 6928,
8991e, and 6992d)), except as provided in
part 24 of this chapter;

(8) The dssessment of any adminis-
trative civil penalty under sections
16{a) and 207 of the Toxic Bubstances
Control Act (15 U.8.C. 2616(a) and 2647);

{8) The assessment of any Class II
penalty under sections 309g) and
311(h)(6), or termination of any permit
issued pursuant to section 402(a) cf the
Clean Water Act, as amended (33 U.S.C.
1319(g), 1321(b)}(6), and 1342(a));

(7y The assessment of any adminis-
trative civil penalty under section 109
of the Comprehensive Environmensal
Response, Compensation, and Liability
Act of 1980, as amended (42 U.S.C, 9500);

(8) The assesament of any adminis-
trative civil penalty under section 326
of the Bmergency Planning and Com-
munity Right-To-Know Act of 1986
("EPCRA) (42 U.8.C. 11045Y;

(9) The assessment of any adminis-
trative civil penalty under seclions
1414(gX3)(B), 1423(c), and 1447¢(b) of the
Safe Drinking Water Act as amended
(42 U.5.C. 300g-3(g)(3)(B), 300h-2{c}, and
300j-6{(b})), or the issuance of any order
requiring both compliance and the as-
gsessment of an administrative civil
penalty under section 1423(c);

(10) 'The assessment of any adminis-
trative civil penalty or the issuance of
any order requiring compliance under
Section & of the Mercury-Containing
and Rechargeable Battery Managément
Act (42 U.8.0C. 14304).

(b) The supplemental rules set forth
in subparts H and I of this part estab-
lish special procedures for proceedings
identified in paragraph (a) of this sec-
tion where the Act allows or requires
procedures different from the proce-
dures in subparts A through G of this
part., Where inconsistencies exist be-
tween subparts A through & of this
part and subpart I or I of this part,

subparts H or I of this part shall apply.

() Questions arising at any stage of
the prooeeding which are not addressed
in these Consoclidated Rules of Practice
shall be resolved at the discretion of
the Administrator, Environmental Ap-
peals Beard, Regional Administrator;
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or Presiding Officer, as provided for in
these Clonsclidated Rules of Practice.

*[64 FR 40176, July 23, 1999, as amended at 65

R 50004, May 15, 2000]

§22.2 Use of number and gender.

Ag used in these CUonsolidated Rules
of Practice, words in the singular alsc
include the plural and words in the
masculine gender also include the
feminine, and vice versa, as the .case
may require.

$22.3 Definitions.

(a) The following definitions apply to
these Congolidated Rules of Practice:

Act means the particular statute an-
thorizing the proceeding at issue.

Administrative Law Judge means an
Administrative Law Judge appointed
under 5 U.8.C. 3106,

Administrator means the Adminis-
trator of the U.S. Bnvironmental Pro-
tection Agency or his delegate.

Agency means the United States En-
vironmental Protection Agency.

Business confidentiality claim means a
confidentiality claim as defined in 40
CFR 2.201¢h).

Clerk of the Board means the Clerk of
the Environmental Appeals Board,
Mail CUode 1103B, U.S. Environmental
Protection Agency. 1200 Pennsylvania
Ave., NW., Washington, DC 20460,

Commenter means any person {(gther
than a party) or representative of guch
person who timely:

(1) Submits in writing to the Re-
gional Hearing Clerk that he is pro-
viding or intends to provide comments
on the proposed assessment of a pen-
alty pursunant to sections 308(z){4) and
311(0)(EHC) of the (Clean Water Act or
section 1423(c) of the Bafe Drinking
Water Act, whichever applies, and in-
tends to participate in the proceeding;
and

(%) Provides the Regional Hearing
Clerk with a return address.

Complainant means any person au-
thorized to issue a complaint in accord-
ance with §§22.13 and 22.14 on behalf of
the Agency to persons alleged to be in
viclation of the Act. The complainant
shall not be a member of the Environ-
inental Apveals Board, the Reglonal
Jadicial Officer or any other person
who will participate or advize in the
adjudication.

§ 22.3-

Consolidated Rules of Practice means
the regulations in this part.

Environmentol Appeals Board Imeans
the Board within the Agency described
in 40 CFR 1.25.

Final order means:

(1) An order issued by the Environ-
menbtal Appeals Board or the Adminis-
trator after an appeal of an initial deci-
sion, accelerated decision, decigicen to
dismiss, or default order, disposing of
the matter in controversy between the
parties; .

(2) An initial decision which becomes
a final order under §22.27(c); or

{3y A final order issued in accordance
with §22.18.

Hearing means an evidentiary hear-
ing on the record, open to the public
{to the extent consistent  with
§22.22(a3(2)), conducted as part of a pro-
ceeding under these Consolidated Rules
of Practice. .

Hearing Clerk means the Hearing
Clerk, Mail Code 1000, U.8. Environ-
mental Protéchion Agency, 1200 Penn-
sylvania Ave., NW., Washington, DC
20460.

Initial decision means the decision
jssued by the Presiding Officer pursu-
ant to §§22.17(c), 22.20(b) or 22.27 resglyv-
ing all ontstanding issues in the Dpro-
ceeding. )

Party means any person that partici-
pates in a proceeding as complainant,
respondent, or intervenor. ¥

Permit action means the revocation,
suspension or termination of ail or part
of a permit issued under section 102 of
the Marine Protection, Research, and
Sanctuaries Act (23 T7.8.C. 1412) or ter-
mination uwnder sectlon 40%{a) of the
Olean Water Act (33 U.5.C. 1842(a)) or
section 3005(1) of the Solid Waste Dts-
posal Act (42 U.8.C. 6925(d)),

Person includes any individual, part-
nership, associaticn, corporation, and
any trustes, assignee, receiver or legal
successor thereof; any organized group
of persons whether incorporated or not;
and any officer, smployee, agent, de-
partment, agency or instrumentality of

the Federal Government, of any State
or local unit of government, or of any
foreign government.
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Presiding Gfficer means an individual
who presides in an sdministrative adju-
dication unfil an initial decision be-
comes fina]l or is appealed, The Pre-
siding Officer shall be an Administra-
tive Law Judge, except where §§22.4(b),
22.18(c) or 22.51 allow a Regional Judi-
cial Officer to serve as Presiding Offi-
CEr.

Proceeding means the entirety of a
single administrative adjudication,
from the {filing of the complaint
through the issuance of a final order,
inciuding any action on a motion to re-
consider under §22.32,

Regional ddministrator means, for a
case initiated in an EPA Regional Of-
fice, the Regional Administrator for
that Region or any officer or employee
thereof to whom his authority is duly
delegated,

Regional Hearing Clerk means an indi-
vidual duly authorized to serve as hear-
ing clerk for a given region, who shall
be nesutral in every proceeding. Cor-
respondence with the Regional Hearing
Clerk shall be addressed %0 the Re-
gional Hearing Clerk at the address
specified in the complaint. For a case
initiated at EPA Headquarters, the
term Regional Hearing Clerk means
the Hearing Clerlk.

Reagional Judicial Officer tmeans a per-
son designated by the Regional Admin-
istrator under §22.4(b).

Respondent means any person against
whom the complaint states a claim for
relief,

(b) Terms defined in the Act and not
defined in these Consolidated Rules of
Practice are used consistent with the
meanings given in the Act.

[64 FR 40176, July 23, 1998, as amended at 65
FR 30004, May 15, 2000

§22.4 Powers and duties of the Envi-
ronmental Appeals Board, Regional
Judicial Officer and Presiding Offi-
cer; disqualification, withdrawal,

_and reassignment,

{a) Environmental Appeals Board. (1)
The Hnvironmental Appeals Board
rules on appeals from the initial deci-
sions, rulings and crders of a Presiding
Officer in proceedings under these Con-
solidated Rules of Practice; acts as
Presiding Officer until the respondent
files an answer in proceedings under
these Consolidated Rules of Practice

40 CFR Ch. 1 (7-1-06 Edition)

commenced at BPA Headguarters; and
approves settlement of proeesdings
under these Consolidated Rules of
Practice commenced at EPA Head-
gquarters. The Envirommental Appeals
Beard may refer any case or motion to
the Administrator when the Environ-
mental Appeals Board, in its discre-
tion, deems it appropriate to do Bo:
When an appeal or motion is referred
to the Administrator by the Environ-
mental Appeals Board, all parties shall
be s notified and references to the En-
vironmental Appeals Board in these
Consolidated Rules of Practice shall bs
interpreted ag referring to the Admin-
istrator. If a case or motion is referred
to the  Administrator by the Environ-
mental Appeals Board, the Adminis-
trator may consult with any EZPA em-
ployee concerning the matter, provided
such consultation does not violate
§22.8. Motions directed toc the Adminis-
trator shall not be considered eicept
for moticns for disgualification pursu-
ant to paragraph (d) of this seetion, or
motions filed in matters that the Envi-
ronmental Appeals Board has referrad
to the Administrator.

(2) In exercising its duties and re-
sponsibilities under these Consolidated
Rules of Practice, the Environmental
Appeals Board may do all acts and take
all measures as are necessary for the
efficient, fair and impartial adjudica-
tion of issues arising in a proceeding,
including imposing procedural sanc-
tions against a party who without ade-
quate justification fails or refuses to
comply with these Consolidated Rules
of Practice or with an order of the HEn-
vironmental Appeals Board. Such sanc-
tions may include drawing adverse in-
ferences against a party, siriking a
party’s pleadings or other submissicns
from the record, and denying any or all
relief sought by the party in the pro-
ceeding.

(b) Regional Judicial Officer. Each Re-
gional Administrator shall delegate to
one or more Regional Judicial Officers
anthority to act as Presiding Cfficer in
proceedings under subpart I of this
part, and to act as Presiding Officer
until the respondent files an answer in
proceedings under these Consolidated
Rules of Practice to which subpart I of
this part does not apply. The Regicnal
Administrator may also delegate to
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ope or more Regional Judiclal Officers

the anthority to approve settlement of

proceedings . pursuant to §22.18(bX3).

These delegations will not prevent a

Regicnal Judicial Officer from refer-

ring any motion or cas3e t_o the Rg-

gional Administrator. A Regional Jud}—

cial Officer shall be an attorney who is

a permanent or temporary employee of

the Agency or another Federal agency
snd who may perferm other d\}t%es

within the Agency. A Reglonal Judicial

Officer shall not have performed pros-

ecutorial or investigative functigns in
connection with any case in which he
gerves as a Regional Judicial Officer. A
Regional Judicial Officer shalll not
knowingly preside over a case involv-
ing any party concerning whom the Re-
gional Judicial Officer perfo?med lany
fonetions of prosecution or investiga-
tion within the 2 years preceding_' the
commencement of the case. A Regicnal
Judicial Officer shall not prosecute en-
forcement cases and shall not br? super-
vised by any person who supervises the
prosecution of enforcement oases, but
may be supervised by the Regional
Counsel. o

(c) Presiding Officer. The Pregldmg (_)ff
ficer shall conduct a fair and impartial
proceeding, assure that the. facts are
fully slicited, adjudicate all issues, and
avoid dalay. The Presiding Officer nlla,y:

(1) Conduct administrative hearings
psnder these Consclidated Rules of
Practice;

(2) Rule npon motions, reguasts, and
offers of proof, and issue all necessary
orders; . _

3y Administer oaths and afflrmamgns
and take affidavits;

(4) Examine witnesses and receive.

documentary or other evidences; ‘

(6} Order a party, or anl offl_cer or
agent thereof, to produce ’gestlmomg,
documents, or other non—priw}eged evi-
dence, and failing the production there-
of without good cause being shown,
draw adverse inferences against that
party. .

(6) Admit or exclude agyidence,

(7) Hear and decide guestions of facts,
law, or discretion;

(8) Reguire parties to attend con-
ferences for the settlement or sim-
plification of the issues, or the expedi-
ticn of the proceedings;

§22.4

(0) Issue subpoenas authorized by the _
Act: and
(10) Do all other acts and ‘ta.kt? all
theasures necessary for the ma,mt\?-
nanee of order and for the effioien?:, fair
and impartial adjudication of issues
ariging in proceedings governeﬁ. by
these Consolidated Rules of Practice.
(&) Disgualification, withdrowal and re-
assignment. (1) The Administrator, the
Regional Administrator, the members
of the Environmental Appeals Board,
the Reglopal Judicial Officer, or the
Administrative Law Judge may not
‘perform functions provided fgr in these
Consolidated Rules of Practice regarqa
ing any matter in which they ‘have a fi-
nancial interest or have any relatlen‘
ship with & party or with thel subject
matter which would make it inappro-
priate for them to act. Any party may
at any time by motion to the Adminis-
trator, HReglonal Administrator, =2
member of the Environmental Appeals
Board, the Regicnal Judicial Officer or
the Administrative Law Judge request
that he or she disqualify himself or
herself from the proceeding. If such a
mation to disqualify the Regional g&d—
ministrator, Regional. Judieial Dfﬁ:cer
ar Adminiztrative Law Judgs 18 denied,
a party may appeal that ruling to the
Environmental Appeals Board. If 2 mo-
tion Lo disgualify a member of thfa BEn-
vironmental Appeals Board is denied, a
party may appeal that raling to the
Administrator. There shall be no intes-
locutory appeal of the ruling on a Mo~
tion for disqualification. ’1“he Adminis-
trator, the Regilonal Administrator, a
member of the Frnvironmental ﬁfppea,ls
Board, the Regional Judicial Officer, or
the Administrative Law Judge may at
any time withdraw {from any Dro-
ceeding in which he deems nimself dis-
gualified or unabls to act for any rea-
500, i
(2) Tf the Administrator, the Regl_or‘xa.l
Administrater, the Regional_Juchclal
Qfficer, or the Administmtwe Law
Judge is disqualified or w;thd._raws firom
the proceeding, a qualifled.mdwl_dual
who has none of the infirmities iisted
in paragraph (d){1) of 4his .section shall
be assigned as a replacement. The Ad-
ministrator shall assign a replacement
for a Reglonal Administrator who
withdraws or is disqualified. Should
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the Administrator withdraw or be dis-
qualified, the Reglonal Administrater
from the Region where the case origi-
nated shall replace the Administrator.
If that Regional Administrator would
be disqualified, the Administrator shall
assign & Regional Administrator from
another Region to replace the Adminig-
trator. The Regional Administrator
shall assign a new Reglonal Judicial
Officer if the original Regional Judicial
- Officer withdraws or is disgualified.
The Chief Administrative I.aw Judge
shall assign a new Adminissrative Law
Judge if the original Administrative
Law Judge withdraws or is disqualified.
(3) The Chief Administrative Law
Judge, at any stage in ths proceeding,
may reassign the case {0 an Adminis-
trative Law Judge other than the one
originally assigned in the event of the
unavaiiability of the Administrative
Law Judge or where reassignment will
result in efficiency i the scheduling of
hearings and would not prejudice the
parties.

§28,6 Filing, service, and form of afl
filed documents; business confiden-
tiality claims. ‘

(a) Filing of documents. (1) The origi-
nal and one copy of each document in-
tended to be part of the record shall be
filed with the Regional Hearing Clerk
when the proceeding is before the Pre-
siding Officer, or filed with the Clerk of
the Board when the proceeding is be-
fore the Envircnmental Appeals Board.
A document is filed when it is received
by the apprepriate Clerk. Documents
filed in proceedings before the Enviren-
mental Appeals Board shall either be

-sant by T.8. mail (except by U.3. Bx-
press Mail) to the official mailing ad-
" dreas of the Clerk of the Board set
forth at §22.3 or delivered by hand or
courier (including deliveries by TU.S.
Postal Bxpress or by a commercial de-
livery service) to Suite 800, 1841 ¢
Street, NW., Washington, DC 20005. The
Presiding Officer or the Environmental
Appeals Board may by order authorize
- faceimile or electronic filing, subject
to any appropriate conditions and Himi-
tations. ) '

(2) When the Presiding Officer cor-
responds directly with the parties, the
ariginal of the correspondence shall be
filed with the Regional Hearing Clerk.

43 CFR Ch. | (7-1-06 Edition)

Parties who correspond directly with
the Presiding Officer shall file.a copy
of the correspondencs with the Re-
gional Hearing Clerk.

(3} A certificate of service shall ac-
company each document filed or served
in the proceeding.

(b) Service of deocuments. A copy of
each doocument filed in the proceeding
shall be served on the Presiding Officer
or the Envircenmental Appeals Board,
and on each party.

(1} Service of complaint. (1) Complain-
ant shall serve on respondent, or a rep-
resentative authorized fo receive serv-
ice on respondent's behalf, a copy of
the signed original of the complaint,

together with a copy of thess Consoli-

dated Rules of Practice. Service shall
be made personally, by certified mail
with return receipt requested, or by
any reliable commercial delivery serv-
ice that provides written verification
of delivery.

(11}(A) Where respondent is a domes-
tic or foreipm corporation, a partner-
ship, or an uninceorporated association
which is subject to sult under a com-
mon name, complainans shall serve an
officer, partner, a managing or general
agent, or any other person authorized
by appeintment or by Federal or State
law to receive service of process.

(B) Where respondent ig an agency of
the United States complainant shall
serve that agency as provided by that
agency’s regulations, or in the absence
of controlling regulation, as otherwise
permitted Ly law, Complainant should
also provide a copy of the complaint to
the senior executive oificial having re-
sponaibility for the overall operations
of the geographical unit where the al-
‘leged violations arose. If the agency is
a, corporation, the complaint shall be
served . as prescribed in paragraph
(bX13(i1X 4) of this section.

(C) Whers respondent is a State or
local unit of government, agency, de-
partment, corporation or other instru-
mentality, complainant shall serve the
chief executive officer thereof, or as
otherwise permitted by law. Where re-
spondent is a State or local officer,
complainant shall serve such officar.

(ili) Proof of service of the complaint
shall be made by affidavit of the perzon
making personal service, or by prop-
erly executed recelpt, Such proof of
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service shall be filed with ths Regional
Hearing Clerk immediately upon com-
pletion of service.

(2) Service of filed documents other than
the complaint, rulings, orders, and deci-
sions. All filed documents other than
the complaint, ralings, orders, and de-
cisiong shail be served personally, by
first class mail (including certified
mail, return receipt reguested, Over-
night Express and Pricrity Mail), or by
any reliable commercial dslivery serv-
ice. "he Presiding Officer or the Envi-
ronmental Appeals Beard may by order

authorize facsimile or electronic serv-

ice, subject to any appropriate condi-
tions and limitations.

(c) Form of documents. (1) Except as
provided in this section, or by order of

the Presiding Officer or of the Environ- *

mental Appeals Board there are no spe-
cific requirements as to the form of
documents.

(2) The first page of every filed docu-
ment shall contain a caption identi-
fying the respondent and the docket
number. All legal briefs and legal
memoranda greater than 20 pages in
langth (excluding attachments) shall
contain & table of contents and a table
of authorities with page references.

(8) The original of any filed docu-
ment (other than exhibits) shall be
signed by the party filing or by its at-
torney or other representative. The
signature constitutes a representation
by the signer that he has read the doc-
ument, that to the best of his knowl-
edge, information and belief, the state-
ments made therein are true, and that
i% is not interpoessd for delay.

(4) The first document filed by any
perscn shall contain the name, address,
and telephone number of an individual
authorized to receive service relating
toc the proceeding. Parties shall
promptly file any changes in this infor-
mation with the Regional Hearing
Ulerk, and serve copies on the Pre-
siding Officer and all parties to the
proceeding. If a party fails to furnish
such information and any changes
thereto, service to the party’s last
known address shall satisfy the re-
gquirements of paragraph (b}(2) of this
section and §22.6. : .

¢(8) The Environmental Appeals Board
or the Presiding Officer may exclude
from the record any document which

§225

does not comply with this section.
Written notice of such exclusion, stat-
ing the reasons therefor, shall be
promptly given to the person submib-
ting the document. Such person may
amend and resubmit any excluded doc-
ument upon motion granted by the En-
vironmental Appeals Board or the Pre-
siding Officer, as appropriate.

(Q) Confidentiality of business informa-
tion. {1) A person who wishes to assert
a bhusiness confidentiality claim with
regard to any information contained in
any document to be filed in a pro-
ceeding under these Consolidated Rules
of Practice shall assert such a c¢laim in
accordance with 40 CFR part 2 at the
time that the document is filed. A doc-
ument filed without a ¢laim of business
confidentiality shall be available to
the public for inspection and copying.

(2) Two versions of any decument
which contains information claimed
confidential shall be filed with the Re-
gional Hearing Clerk:

(1) One verzion of the document shall
contain the information claimed con-
fidential. The cover page shall include
the information reguired under para-
graph (c¥2) of this section and the
words “‘Business Confidentiality As-
gerted’’, The specific portionds) alleged
to be confidential shall be clearly iden-
tified within the document. '

(ii) A second versicn of the document
shall contain all information except
the specific information claimed con-
fidential, which shall be redacted and
replaced with notes indicating the na-
fure of the information redacted. The
cover page shall state that information
claimed confidential has been deleted
and that a complete copy of the docu-
ment containing the information
claimed confidential has heen filed
with the Regional Hearing Clerk,

(3) Both versions of the document
shall be served on the Presiding Cfficer
and the complainant, Both versions of
the document shall be served on any
party, non-party participant, or rep-
resentative thereof, authorized to re-
ceive the information claimed con-
fidenfial by the person making the
claim of confidentiality. Only the re-
dacted version shall he served on per-
sons not authorized to receive the con-
fidential information.
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(4) Only the second, redacted version
shall be treated as public information,
An EPA officer or employee may dis-
close infermation claimed confidential
in accordance with paragraph (d)1) of
this gection only as authcnzed under 40
CFR part 2.

[64 FR 40176, July 23, 1999, ns amended ab 69

TR 77633, Dec. 28, 2004]

§29.6 Fl!mf and service of rulings, or-
ders and decisions.

ATl rulings, orders, decisions, and
other documents issued by the Re-
gional Administrator or Presiding Offi-
cer shall be flled with the Regional
‘Hearing Clerk. All such documents
issued by the Environmental Appeals
Board shall be filed with the Clerk of
the Board. Copies of such rulings, or-
ders, decisions or other documents
shail be served personally, by first
class mail (including by certified mail
or return receipt reguested, Overnight
Express and Priority Mail), by EPA’s
internal malil, or any reliable commer-
cial delivery service, upon all parties
" by the Clerk of the Environmental Ap-
Dbeals Board, the Office of Administra-
tive Law Judges or the Regional Hear-
ing Clerk, as appropriate.

§22.7 Computation and extension of
time,

(a) Computation. In computing any
period of time prescribed or allowsd in
these Consolidated Rules of Practice,
except as otherwise provided, the day
of the event from which the designated
period begins to run shall net be in-
cluded. Saturdays, Sundays, and Fed-
eral holidays shall be included. When a
stated time expires on a Saturday,
Sunday or Fedsral holiday, the stated
time period shall be extended to in-
clude the next business day.

(b) Eztemnsions of time. The Environ-
mental Appeals Board or the Presiding
Officer may grant ax extension of time
for filing any document: upon timely
. moticn of a party %o the proceeding,

. for geod cause shown, and after consid-
eration of prejudice to other parties; or
upon its own initiative. Any motion for
an extension of time shall be filed suf-
ficiently in advance of the due date sc
as to allow other parties reasonahble op-
portunity to respond and to allow the
Presiding Officer or Environmental Ap-

40 CFR Ch. | (7-1-06 Edition)

peals Boeard -reasonable opportunity to
issue an order.

(c) Service by muail or commercial deliv-
ery service. Service of the complaint is
complete when the return receipt is
gigned. Serviece of all other documents
iz complete - upon mailing or when
placed in the custody of a reliable com-
mercial delivery service. Where a dodii-
ment i3 served by first class mail or
commercial delivery service, but not
by overnight or same-day delivery, 5
days shall he added to the time allowed
by these Consolidated Rules of Practice
for the filing of a responsive document.

§22.8 Ex parfe discussion of pro-
ceeding,

At no time after the issuance of the
complaint shall the Administrator, the
members of the Environmental Appeals
Board, the Regional Administrator, the
Presiding Officer or any othar person
who is likely to advise these officials
on any decision in the proceeding, dis-
cuss er parle the merits of the pro-
ceeding with any interssted person out-
side the Agency, with any Agency staff
member who performs a presecutorial
or investigative function in such pro-
ceeding or a factually related pro-
ceeding, or with any representative of
such persen. Any er parie memorandum
or other communication addressed to
the Administrator,” the Regional Ad-

-ministrator, the Environmental Ap-

peals Board, or the Presiding Officer
during the pendency of the proceeding
and relating te the merits thereof, by
ar on behglf of any party shall be re-
garded as argument made in the pro-
ceeding and shall be served upon all
other parties. The other parties shall
be given an opportunity to reply to
such memorandum or communication.
The requirements of this section shall
not apply tc any perscn who has for-
mally recused himself from all adju-
dicatory functions in & proceeding, or
who issues final orders only pursuant
to §22.18(b3(3).

§22.¢ Examination of documents filed.

(a) Subject to the provisions of law
restricting the public disclosure of con-
fidential information, any person may,
during Agency business hours inspect
and copy any document filed in any
proceeding. Such documents shall be
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made available by the Regional Hear-
ing Clerk, the Hearing Clerk, or the
Clerk of the Board, as appropriate.

{h) The cost of duplicating documents
shall be borne by the person sesking
coples of such documents. The Agency
may waive thig cost in ifs discretion.

Subpari B—Parties and
Appecrances

§22.10 Appearances.

Any parbty may appear in person or
by counsel or other repressntative. A
partner may appear on behalf of a part-
nership and an officer may appear on
bhehalf of a corporation. Persons who
appear as counsel or other representa-
tive must conform to the standards of

conduct and ethics required of practi-

tloners hefore the courts of the Umted
States. .

$22.11 Intervention and
briefs.

(a)- Intervention. Any person desiring
to became a party to a proceeding may
move for leave to intervene. A motion
for leave to intervene that is filed after
the exchange of information pursuant
to §22.18(a) shall not be granted unless
the movant shows good cause for its
failure to file before such exchange of
information. All reguirements of these
Consolidated Rules of Practice shall
apply to a motion for leave to inter-
vene as if the movant were a parsty.
The Presiding Officer shall grant leave
to intervene in all or part of the pro-
ceeding if: the movant claims an inter-
gst relating to the cause of action; a
final order may as a practical matter
impair the movant’s ability to protect
that interest; and the movant’s inter-
est is not adequately represented by
existing parties. The intervenor shall
be bound by any agreements, arrange-
ments and other matters previously
made in. the proceeding unless other-

ron-party

“wise ordered by the Presiding Officer or
the Environmental Appeals Board for

good cause.

() Non-party brigfs. Any persen who
is not a party to a proceeding may
move for leave to file a non-party brief.
The motion shall identify the interest
of the applicant and shall explain the
relevance of the brief to the pro-
ceeding. All requirements of these Con-

§22.13

solidated Rules of Practice shall apply
to the motion as if the movant were a
party. If the motion is granted, the
Presiding Officer or Environmental Ap-
pezls Board shall issue an order setting
the time for filing such brief. Any
party to the proceeding may file a re-
sponse to a non-party brief within 16
days after service of the non-party

-brief.

§22,12 Consolidation and severance.

(a) Consolidation. The Presiding Offi-
cer or the REnvironmental "Appeals
Board may consolidate any or all mat-
ters at issue in two or more Dro-
ceedings subject to these Consolidated
Rules of Practice where: there exist
common parties or common guestions
of fact or law; consolidation weuld ex-
pedite and simplify consideration of
the issues; and consolidation would not
adversely affect the rights of parties
engaged ' in otherwise separate .pro-
ceedings. Proceedings subject o sub-
part I of this part may be consolidated
only upon the approval of all parties.
Where 2 preoceeding subject to the pro-
visions of subpart I of this part is con-
aolidated with a proceeding to which
subpart I of this part does. not apply,
the procedures of subpart I of this part
shall net apply to the consolidated pro-
ceeding.

(b) Severance. The Presiding Officer -
or the Environmental Appeals Board
may, for good cause, order any pro-
ceedings severad with respect tio any or
all parties or issues.

Subpart C-~Prehearing
Procedures

§22.13 Commencement of a pro-
ceeding. s

(a) Any proceeding subject to these
Consolidated Rules of Practice is tomn-
menced by filing with the Regicz}al
Hesring Clerk a complaint conforming
to §22.14,

(b) Notwithstanding paragraph (a) of
this section, where the parties agree to
settlement of one or more causes of ac-
tion before the filing of a complains, a
proceeding may be simultaneously
commenced and conecluded by the
issuance of a consent agresement and
final order pursuant to §22.18(b)2) and
(3).
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§22.14 Complaint.

(a) Content of complaint. anh com-
plaint shall include:

(1) A statement rec1tmg the szec-
tion(s) of the Act authorizing the
issuanee of the complaint;

(2) Specific reference %o each provi-
sion of the Act, implementing regula-
tions, permit or order which respond-
ent ig alleged to have viclated, |

(3} A concise statement of the factual
hasis for each violation alleged,;

{4y A description of all relief sought,
including one or more of the following:

(i) The amount of the civil penalty

which is proposed to be assessed, and a -

brief expianation of the proposed pen-
alty;

(i1) Where a specific penalty demand
ig nobt made, the number of violations
(where applicable, days of violation)
for which a penalty is sought, a brief
explanation of the severity of each vio-
iation alleged and a recitation of the
statutory penalty authority applicable
for each violation alleged in the com-
plaint;

(ii1) A reguest for a Permit Action
and a statement of its proposed terms
and conditions; or

(iv) & request for a compliance or
correcbive action order and a state-
ment of the ferms and conditions
thereof;

(5) Notice of respondent’s right to re-
quest 2 hearing on any matberial Iact
alleged in the complaint, or on the ap-
pI‘ClpI‘lELtB]JBSS of any proposed penalty,
compliance or corrective action order,
or Permit Action;

(8) Notice if subpart I of this part ap-
plies to the proceeding;

(7) The address of the Regional Hear-
ing Clerk; and

(8) Instructions for paying penalties,
if applicable.

(by Rules of practice. A copy of these
Oongolidated Rules of Practice shail
accompany each complaint served.

(c) Amendment of the complaint. The
complaindnt may amend the complaint
once &8 a mabter of right at any time
before the answer is filed. Otherwise
the complainant may amend the com-
plaint only upen metion granted by the
Presiding Officer. Regpondent shall
have 20 additional days from the date
of service of the amended complaint to
file its answer,

.40 CFR Ch, | {7-1-06 Edition)

(4> Withdrawal of the complaint. The
complainant may withdraw the com-
plaint, or any part thereof, without
prejudice ome time before the answer
has been filed. After one withdrawal
before the filing of an answer, or after
the filing of an answer, the complain-
ant may withdraw the complaint, or
any part thereof, without prejudice
only upon motion granted by the Pre-
siding Officer. ’

§22.15 Answer to the complaint.

(a) General. Where respondent: Con-
tests any matberial fact upon which the
complaint is based; contends that the
proposed penalty, compliance or cor-
rective action order, or Permit Action,
as the case may be, is inappropriate; or
contends that it is eatitled to juds-
ment as a matter of law, it shall file an
original and one copy of a written an-
swer to bhe complaint with the Re-
gional Hearing Clerk and shall serve
copies of the answer on all other par-
ties. Any such answer to the complaint
must be filed with the Reglonal Hear-
ing Clerk within 30 days after service
of the complaint. ’

{b) Contents of the gnswer. The angwer
shall clearly and dirsctly admit, deny
or explain each of the factual allega-
tions contained in the complaint with
regard to which respondent has any
knowledge, Where respondent has no
knowledge of a particular factual alle-
gation and so states, the allegation is
deemed denied. The answer shall also
state: The circumstances or arguments
which are alleged to constitute the
grounds of any defense; the facts which
respondent disputes; the basis for op-
posing any proposed relief; and whether
a hearing is requested.

(c) Reguest for a hearing. A hearing
upon the issues raised by the complaing
and answer may be held if requested by
respondent in its answer. If the re-
spondent doss not request a hearing,
the Presiding Officer may hold & hear-
ing if issues appropriate for adjudica-
tion are raised in the answer.

(d) Failure to admit, deny, or explain.
Failure of respondent to admit, deny,
or explain any material factual allega-
tion contained in the complaint con-
atitutes an admission of the allegation.

(e} Amendment of the answer. The re-
spondent rmay amend the answer to the
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complaint upon motion granted by the
Presiding Officer.

§22.16 Motions.

(a) General. Motions shall be served
as provided by §22.5(b}2). Upon the fil-
ing of a motion, other parties may file
reaponses to the motion and the mov-
ant may file a reply to the response.
Any additional responsive documents
shall be permitted only by order of the
Presiding Officer or Environmental Ap-
peals Board. as appropriate, All mo-
tions, except those made orally on the
record during a hearing, shall:

(1) Be in writing;

(2} 8tate the grounds therefor, with
particularity;

(3) Set forth the relief sougbt and

(4) Be accompanied by any affidavit,
certificate, other evidence or legal
memorandurmn relied upon.

() Response to motions. A party's re-
sponse to any written motion must be
filed within 15 days after service of
such metion, The movant’'s reply to
any written response must be fiied
within 10 days after service of such re-
sponse and shall be limited to issues
raised in the response. The Presiding
Officer or the Envircnmental Appeals
Board may set a shorter or longer time
for responss or reply, or make other or-
ders concerning the disposition of mo-

tions. The response or reply shall he .

accompanied by any affidavit, certifi-
cate, other evidence, or legal memo-
randum relied upon. Any party who
fails to respond within the designated
period waives any objecticn to the
granting of the motion.

(e} Decision. The Regional Judicial
Officer (or in a proceeding commenced
at EPA Headguarters, the Environ-
mental Appeals Beard) shall rule on all
motions filed or made before an answer
to the complaint is filed. Except as pro-
vided in §§22.29¢(¢) and 22.51, an Admin-
istrative Law Judge shall rule cn all
motions filed or made after an answer
is filed and before an initial decision
has become final or has heen appealsd.
The BEnvironmental Appeals Board
shall Tule as provided in §22.20(¢) and
on all motions filed or made after an
appeal of the initial decision is filed,
sxcept as provided pursuant to §22.28.

(d) Oral argument. The Presiding Offi-
cer or the Envirommental Appeals

§22.17

Board may permit oral argumeant on
motions in its discretion.

§22.17 Default.

(a) Default., A party may be found to
be in defauit: after motion, upon fail-
ure to file & timely answer to the com-
plaint; upon failure to comply with the
information exchange requirements of
§22.19(a) or an order of the Presiding
Officer; or upon failure to appear at a
conference or hearing, Default by re-
spondent constifutes, for purposes of
the pending proceeding only, an admis-
gion of all facts alleged in the com-
plaint and a waiver of respondent’s
right to contest such factual allega-
tiong. Default by complainant con-
stitutes a walver of complainant's
right to proceed on the merits of the
action, and shall result in the dismissal
of the complaint with prejudice.

(DY Motion for default. A motion for
defanlt may seek resclution of all or
part of the proceeding. Where the mo-
tion requests the dssessment of a pen-
alty or the imposition of other relief
against a defaulting party, the movant
must spacify the penalty or other relief
sought and state the legal and factual
grounds for the relief requested.

() Default order. When the Presiding
Officer finds that default has occurred,
he shall issue a default order against:
the defaulting party as to any or all
parts of the proceeding unless the
record shows good cause why a defauly
order should not be issued. If the order
resolves all outstanding issues and
claims in the proceeding, it shall con-
stitute the initial decision under these
Consolidated Rules of Practice. The re-
lief proposed in the complaint or the
motion for default shall be ordered un-
less the requested relief is clearly in-
consistent with the record of the pro-
ceeding or the Act. For good cause
shown, the Presiding OCfficer may set
aside a defanlt order.

(8) Payment of penalty; effective date of
compliance or corrective action orders,
ond Permit Acfions, Any penalty as-
sesged in the default order shall be-
come due and payable by respondent
without further proceedings 20 days
after the default order becomes final
under §22.27(¢). Any default order re-
guiring compliance or corrective ac-
tion shall be effective and enforceable
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without further preceedings on the
date the default order bhecomes final
under §22.27(c). Any Permit Action or-
dered in the default order shall hecome
effsctive without further proceedings
on the date that the default order bhe-
comes final under §22.27(c).

§22.18 Quick resolution; settlement;
alternative digpute resolution.

(a) Quick resolution, (1) A respondent
may resolve the proceeding at any time
by paying the specific penalty proposed
in the complaint or in complainant’s
prehearing exchange in full as specified
by complainant and by filing with the
Regional Hearing Clerk a copy of the
check or other instrument of payment.
If the complaint contains a specific
proposed penalty and respondent pays
that proposed penalty in full within 30
days after receiving the complaint,
then no answer neaed bhe filed. This
paragraph (a) shall not apply to any
compiaint which seeks a compliance or
corrective action order or Permit Ac-
ticn: In a proceeding subject to the
public comment provisions of §232.45,
this quick resolution is not available
until 10 days after the close of the com-
ment, period,

(2) Any respondent who wishes to re-
solve a proceeding by paving the pro-
posed penalty instead of filing an an-
swer, but who needs additional time to
pay the penalty, may file a written
statement with the Regional Hearing
Clerk within 30 days after receiving the
complaint stating that the respondent
agrees Lo pay the provosed penalty in
accordance with paragraph (a)(1) of
this section. The written statement
need not geontain any response to, or
admission of, the allegations in the
complaint, Within 60 days after receiv-
ing the complaint, the respondent shall
pay the full amount of the proposed
penalty. Faiiure to make such payment
within 80 days of receipt of the com-
plaint may subject the respondent to
default pursnant to §22.17.

(8) Upon receipt of payment in full,
the Regional Judicial Officer or Re-
gional Administrator, or, in a pro-
ceeding commenced at EPA Head-
guarters, the Environmental Appeals
Board, shall issge a final order. Pay-
ment by respondent shall constitute a
waiver of respondent’s rights to con-
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test the allegations and to appeal the
final order.

(b} Settlement. (1) The Agency encour-
ages setilement of a proceeding at any
time if the settlement is consistent
with the provisions and objectives of
the Act and applicable regulations. The
parties may engage in settlement dis-
cussiong whether or not the respondent
requests a hearing. Settlement discus-
sicns shall not affect the respondent’s
obligation to file a timely answer
under §22.15.

2y Consent agreement. Any and all
terms and conditions of a settlement
shall be recorded in a written consent
agresement signed by all parties or
their representatives. The consent
agreement shall state that, for the pur-
pose of the proceeding, respondent; Ad-
mits the jurisdictional allegations of
the comuplaint; admits the facts stipu-
lated in the consent agreement or nei-
ther admits nor denies specific factual
allegations contained in the complaint;
consents to the assessment of any stat-
ed civil penalty, to the issuance of any
specified compliance or corrective ac-
tion order, to any conditions specified
in the consent agreement, and to any
stated Permit Actlon; and waives any
right tio contest the allegations and its
right to appeal the proposed final order
accompanying the consent agreement,
Where complainant elects ‘o com-
mence a proceeding pursuant to
§22.13(h), the consent agreement shall
also contain the elements described at
§922,14{a)(1)-(3) and (8). The parties shall
forward the executed consent agree-
ment and a propoesed final order to the
Regional Judicial Officer or Regional
Administrator, or, in a proceeding
commenced at EPA Headqguarters, the
Environmental Appeals Board.

(3) Conclusion of proceeding. No settle-
ment or consent agreement shall dis-
pose of any proceeding under these
Consolidated Rules of Practice without
a final order from the Begional Judi-

.cial Officer or Regional Administrator,

or, in a proceeding commenced at EPA
Headquarters, the Envircnmental Ap-
peals Board, ratifying the parties’ con-
gent agreament.

(c) Scope of resolution or seftlement,
Full payment of the penalty proposed
in a complaint pursuant to paragraph
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(&) of this section or settlement pursu-
ant tc paragraph (b) of this section
shall not in any case affect the right of

the Agency or the United States to .

pursue appropriate injunctive or other
equitable relief or criminal sanctions
for any violations of law. Full payment
of the penalty proposed in a complaint
pursuant to paragraph (a) of this sec-
tion or settlernent pursuant to para-
graph (b) of this section shall only re-
solve respondent’s liability for Federal
civil psnalties for the violations and
facts alleged in the complaint.

(d) Alternative means of dispute resolu-
tion. (1) The parties may engage in any
process within the scope of the Alter-
native Dispute Resolution Act
(“ADRA'™), 5 U.8.C. 581 et seq., which
may facilitate voluntary settlement ef-
forts., Such process shall be subject to
the confidentizlity provisions of the
ADRA. o

{2y Dispute resolution under this
paragraph (d) does not divest the Pre-
siding Officer of jurisdiction and does
not antematically stay the proceeding.
All provisions of these Consolidafied
Rules of Practice remain in effect not-
withstanding any dispute resolution
proceeding,

(8) The parties may choose any per-
son to act as & neutral, or may move
for the appointment of a neutral. If the
Presiding Officer grants a motion for
the appointment of a neutral, the Pre-
siding Officer shall forward the motion
to the Chief Administrative Law
Judge, except in proceedings under sub-
part I of this part, in which the Pre-
siding Officer shall forward the motion
to the Regional Administrator. The
Chief Administrative Law Judge or Re-
gional Administrator, as appropriate,
shall designate a qualified neutral.

information ex-

§22.19 Prehearing
eonpierence;

change; prehearing
other discovery.

(a) Prehearing information erchange.
{1} In accordance with an order issued
by the Presiding Officer, each party
shall file a prehearing information ex-
change. Bxcept as provided in §22.22(a),
a document or exhibit that has not
been included in prehesring informa-
tion exchange shall not be admitted
into evidence, and any witness whose
name and testimony summary has not

§z2.19

been included in prehearing informa-
tion exchange shall not be allowed to
testify, Parties are not required to ex-
change information relating to settie-
ment which wonld be excluded in the
federal courts under Rule 408 of the
Federal Rules of Evidence. Documents
and exhibite shall be marked for-identi-
ficatlon as ordered by the Presiding Of-
ficer. -

(2) Bach party's prehearing informa-
tion exchange shall contain: |

(1) The names of any expert or other
witnesses it intends to call at the hear-
ing, together with a brief narrative
summary of their expected testimony,
or a statement that no witnesses wiil
be called; and (ii) Copies of all docu-
ments and exhibits which it intends to
introduce intc evidence at the hearing.

13) If the proceeding is for the assess-
ment of a penalty and complainant has
already specified a propesed penalty,
complainant shall explain in its pre-
hearing information exchange how the
proposed penalty was calculated in ac-
cordance with any criteria set forth in
the Act, and the respondent shall sx- -
plain in its prehearing information ex-
change why +the preoposed penalty
should be reduced or eliminated.

{4y If the proceeding is for the assess-
ment of & penalty and complainant has
not specified a proposed penalty, each
party shall include in its prehearing ins,
formation exchange all factual infor-
mation it considers relevant tc the as-
sessment of a penalty. Within 15 days
after respondent files its prehearing in-
formation exchange, complainant shaill
file a document specifying a proposed
penalty and explaining how the pro-
posed penalty was calculated in.accord-
ance with any criteria set forth-in the
Act.

(b) Prehearing conference. The Pre-
giding Officer, at any time before the
hearing beging, may direct the parties
and their counsel or other representa-

‘tives to participate in a conference to

consider:

(1) Settlement of the case;

{2) 8implification of issues and stipu-
lation of facts not in dispute;

(3) The necessity or desirability of
amendments to pleadings;
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{4) The exchange .of exhibits, docu-
ments, prepared testimony, and admis-

sions or stipulations of fact which will -

avoid unnecessary proof;

(5) The lmitation of the number of
expert or other witnesses;

(6) The time and place for the hear-
ing; and
(7Y Any other matters which may ex-

pedite the disposition of the pro-
ceeding.

(c) Record of the prehearing conference.
No transcript of a prehearing cou-
ference relating to settlement shall be
made. With respect to other prehearing
confersnces, no transcript of any pre-
hearing conferences shall be made un-
less ordered by the Presiding Officer.
The Presiding Officer shall ensure that
the record of the proceeding includes
any dtipulations, agreements, ratings
or orders made during the conference.

(d) Lecation of prehearing conference.
The prshearing conference shall be
held in the county where the respond-
ent resides or conducts the business
which the hearing concerns, in the city
in which the relevant Environmental
Protection Agency Reglonal Office is
located, or in Washington, DC, unless
the Presiding Officer determines that
there iz good cause to hold it at an-
other location or by telephone.

(&) Other discovery. (1) After the infor-
matbion exchange provided for in para-

graph (a) of this section, a party may

move for additional discovery. The mo-
tion shall specify the method of dis-
covery sought, previde the proposed
discovary instruments, and describe in
detail the nature of the infermation
and/or docoments sought (and, where
relevant, the proposed time and place
where discovery would be conducted).
The Presiding Officer may order such
other disgovery only if it:

(i) Will neither unreasonably delay
the proceeding nor unreasonably bur-
den the non-moving party;

(il) Seeks information that is most

rezsonably obtained from the non-mov-
ing party, and which the non-moving
party has refused to provide volun-
tarily; and ) ‘

{iii) Seeks information that has sig-
nificant probative value on a disputed
issue of material fact relevant to li-
ability or the relief sought.
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(2) Settlement positions and informa-
tion regarding their development (such
as penalty calculations for purposes of
settlement based npon Agency setble-
ment policies) shalli not be discover-
able.

(3} The Presiding Officer may order
depositions upon oral questions only in
accordance with paragraph (8)(1) of this
section and upon an additional finding
that:

(i) The information sought cannct
reasonably be obtained by alternative
methods of discovery; or

(ii) There is 2 substantial reason 4o
believe that relevant and probative evi-
dence may otherwise not be preserved
for presentation by a witness at the
hearing.

(4) The Presiding Officer may require
the attendance of witnesses or the pro-
duction of documentary. evidence by
subpoena, if authorized under the Act.
The Presiding Officer may issue a sub-
poena for discovery purposes only in
accordance with paragraph (8)(1) of this
section and upon an additional showing
of the grounds and necessity therefor.
‘Bubpoenas shall be served in accord-
ance with §22.5(b)(1}. Witnesses sum-
moned before the Presiding Officer
shall be paid the same fees and mileage
that are paid witnesses in the courts of
the United States. Any fees shall be
paid by the party at whose request the
withess appears. Where a witness ap-
pears pursuant tc a reguest initiated
by the Presiding Officer, fees shall be
paid by the Agency.

(5) Nothing in this paragraph (e) shall
limit a party’s right to request admis-
sions or stipulations, a respondsnt's
right to request Agency records under
the Federal Freedom ef Information
Act, 5'U.S.C. 562, or EPA's suthority
under any applicable law to conduct in-
spections, issue information request
letters or administrative subpoenas, or
otherwise obtain information.

(fy Supplementing prior exchanges. A
party who has made an information ex-
change ucder paragraph (a) of this sec-
tien, or who has exchanged informa-
tion in response to a request for infor-
mation or a discovery order pursuant
to paragraph (e) of this section, shall
promptly supplement or correct the ex-
change when the party learns that the
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information exchanged or response pro-
vided is incomplete, inaccurate or out-
dated, and the additional or corrective
information hasg not otherwise been
disclosed to the other party pursuant
to this section.

(gy Failure to exchange information.
Where a party fails to provide informa-
tion within its control as reguired pur-
suant to this section, the Presiding Of-
ficer may,.-in his discretion:

(1) Infer that the information would
be adverse to the party failing to pre-
vide it;

(2) Bxclude the mfarmatlon from evi-
dence; or

(3) TIssue
§22.1'7(c).

a default - order under

§22.20 Accelerated decision; decision

to dismiss.

(a) General. The Presiding Officer
may at any time render an accelerated
decision in favor of a party as to any or
all parts of the proceeding, without
further hearing or upon such limited
additional evidence, such as affidavits,
as he may require, if no genuine issue
of material fact exists and a party is
entitled to judgment as a matter of
law. The Presiding Officer, upon mo-
tion of the respendent, may at any
time dismiss a procesding without fur-
ther hearing or upon such limited addi-
tional evidence as he reguires, cn the
basis of failure to establish a prima
facie case or other grounds which show
no right to relief on the part of the
complainant.

(b) Effect. (1) If an accelerated deci-
zion or a decision to dismiss is issued
as to all issues and claims in the pro-
ceeding, the decision constitutes an
initial decision of the Presiding Offi-
cer, and shall be filed with the Re-
gmna.l Hearing Clerk.

() If an accelerated decision or a de-
cision to dismiss is rendersd on less
than all issues or claims in the pro-
ceeding, the Presiding Officer shall de-
termine what material facts exist with-
out substantial controversy and what
material facts remain ocontroverted.
The partial accelerated decision or the
order dismissing certain counts shall
specify the facts which appear substan-
tially uncontroverted, and the issues
and claims upon which the hearing will
proceed.

§22.22

Subpart D~—-Hearing Procedures

§22.21 Assipnmeni of Presiding Offi-
cer; scheduling the hearing.

{a) Assignment of Presiding Officer,
When an answer is filed, the Regional
Hearing Clerk shali forward a copy of
the complaint, the answer, and any
other documents filed in the pro-
ceeding to the Chief Administrative
Law Judge who shall serve as Presiding
Officer or assign another Administra-
tive Law Judge as Presiding Officer.
The Presiding Officer shall then obtain
the case file from the Chief Adminis-
trative Law Judge and notify the par-
ties of his assignment.

(b} Nefice of hearing. The Presiding
Officer shall hold a hearing if the pro-
ceeding presents genuine issues of ma-
terial fact, The Presiding Officer shall
gerve upon the parties a notice of hear-
ing setting forth a time and place for
the hearing not later than 30 days prior
to the date set for the hearing. The
Presiding Officer may require the at-
tendance of witnesses or the produc-
tion of documentary evidence by sub-
poena, if authorized wunder the Act,
upon a showing of the grounds and ne-
cessity therefor, and the materiality
and relevancy of the svidence to be ad-
duced.

(¢} Postponement of hearing. No re-.
quest for postponement of a hearing
shall be granted except upon mation
and for good cause shown.

(d) Location of the hearing. The loca-
tion of the hearing shall be determined
in accordance with the method for de-
termining the location of a prehearing
conference under §22.18(d).

§22.22 HEvidence.

(a) General. (1) The Presiding Officer
ghall admit all evidence which is not
irrelevant, immaterial, unduly repeti-
tious, unreliable, or of little probative
value, except that svidence relating to
getflement which would be excluded in
the federal courts under Rule 408 of the
Hederal Rules of Bvidence (28 U.8.C) is
not admissible. If, however, a party
fails to provide any deocument, exhibit,
witness name or summary of expected
testimony required to be exchanged
undsr §22.19 (a), (&) or {I) to all parties
at least 15 days bafors the hearing
date, the Presiding Officer shall not
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admit the document, exhibit or festi-
morny into evidence, unless the non-ex-
changing party had good cause for fail-
ing to exchange the required informa.-
ticn and provided the required informa-
tion to-all other parties as soon as it
had control of the informaticn, or had
good cause for not doing so.
(2) In the presentation, admission,
‘disposition, and use of oral and written
evidence, BPA officers, employees and
" authorized. representatives shall pre-
serve the cornfidentiality of informa-
tion claimed confidential, whether or

. not the claim is made by a party to the
proceeding, unless digclosure is author-
ized pursuant to 40 OFR part 2. A busi-
nass confidentiality - ¢laim shall mnot
prevent information from being intro-
duced into evidence, but shall instead
require that the information be treated
in accordance with 40 CFR part 2, sub-
part B, The Presiding Officer or the En-
vironmental Appeals Board may con-
gider such evidence in a proceeding
closed to the public, and which may he
before some, but not all, parties, as
necessary. Such proceeding shall be
closed only to the extent necessary to
comply with 40 C¥R part 2, subpart B,
for information claimed confidential,
Any affected person may move for an
order protecting the informaiion
claimed confidential.

(b)) Erxamination of witnesses, Wit-
nesses shall be examined orally, under
oath or affirmation, except as other-
wise provided in paragraphs (¢) and {d)
of this section or by the Presiding Offi-
cer, Parties shall have the right to
crosg-examine a witness who appears at
the hearing provided that such cross-
examination is not unduly repetitious.

(c) ‘Written testimony. The Presiding
Officer may admit and insert into the
record as evidence, in lieu of oral testi-
mony, written testimony prepared by a
witness. The admissibility of any part
of the testimony shall be subject to the
same rules as if the testimony were
produced under oral examination. Be-
fore any such testimony is read or ad-
mitted into evidence, the party who
hag called the witness shall deliver a
copy of the testimony to the Presiding
Officer, the reporter, and opposing
counsel. The witness presenting the
testimony shail swear to or affirm the
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testimony and shall be subject to ap-
propriate oral eross-examination.

(@) Admission of affidavits where the
witness is unevaileble, The Presiding Of-
ficer may admit into evidence affida-
vits of witnesses who are nnavailable.
The term ‘‘unavailable” shall have the
meaning accorded to it by Rule 804(a)
of the Federal Rules of Evidence,

(e) Erhibits. Where practicable, an
ariginal and one copy of each exhibit
shall be filed with the Presiding Officer
for the record and a copy shall be fur-
nished to each party. A true copy of
any exhibit may be substituted for the
original, ]

() Official notice. Official notice may
be taken of any matter which can be
judieially neticed In the Federal courts
and of other facts within the special-
ized knowledge angd experience of the
Agency. Opposing parties shall be given
adequate opportunity te show that
such facts are erronecusly noticed.

§22.23 Objections and offers of proof.

(a) Objection. Any objsction con-
cerning the-condunct of the hearing may
be stated orally or in writing during
the hearing. The party raising the ob-
jection must supply a short statement
of its grounds. The ruling by the Pre-
siding Officer on any oblection and the
reasons given for it shall be part of the
record. An exception to each objection
overrtiled shall be automatic and is not
waived by further parmolpamon in the
hearing.

(v) Offers of proof. Whenever the Pre-
siding Officer denies a motion for ad-
mission into evidence, the party offer-
ing the information may make an offer
of preof, which shall be included in the
record. The offer of proof for excluded
oral testimony shall consist of a brief
statement describing the nature of the
information excluded. The offer of
proof for excluded documents or exhib-
its ahall consist of the documents or
exhibits excluded. Where the Hnviron-
mental Appeals Board decides that the
ruling of the Presiding Officer in ex-
cluding the information from evidence
was both erroneocus and prejudicial, the
hearing may be reopened to permit the
taking of such evidencs.
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§22.24 Burden of presentation; burden
of persuagion; dgrﬁp onderance of the
evidence stan

(a} The complainant has the burdens
of presentation and persuasion that the
violation occurred as set forth in the
complaint and that the relief sought is
appropriate., Following complainant's
establishment of & prima facie case, re-
spondent shall have the burden of pre-
senting any defense to the allegations
set forth in the complaint and any re-
sponse or evidence with respect to the
approbriate relief. The respondent has
the burdens of presentation and persua-
sion for any affirmative dofanses.

(b) Bach matter of controversy shall
be decided by the Presiding Officer
upcen a prependerance of the evidence.

§22.25 ¥Filing the transcript.

The hearing shall be transcribed ver-
batim. Promptly following the taking
of the last evidence, the reporter shall
transmit to the Regicnal Bearing Clerk
the criginal and as many copies of the
transcript of testimony as are called
for in the reporter’s contract with the
Agency, and alsc shall transmit to the
Prasiding Officer a copy of the tran-
script. A certificate of service shall ac-
company each cepy of the transcript.
The Regional Hearing Clerk shall no-

‘tify all parties of the availability of

the transcript and shall furnish the
parties with a copy of the transcript
upon payment of the cost of reprodnc-
tion, unless a party can show that the
cost 1s unduly burdensome, Any person
not a party to the proceeding may re-
ceive a copy of the transcript upon
payment of the reproduction fee, ex-
cept for these parts of the transcript
ordered 5o be kept confidential by the
Presiding Officer. Any party may file a
motion %0 conform the transeript to
the actual testimony within 30 days
after receipt of the transcrips, or 45
days after the pariles are notified of
the availability of the transcript,
whichever is sooner.

§22.26 Proposed ﬁndmgs, conclusmns
and order.

After the hearing, any party may file
proposed findings of fact, conclusions
of law, and a propased order, together
with briefs in support thereof. The Pre-
siding Officer ghall set a schedule for

52227

filing these documents and any reply
briefs, but shall not reqguire them he-
fore the last date for filing motions
under §22.25 to conform the transcript
to the actual testimony. ALl submis-
slong shall be in writing, shall be
served upon all parties, and shall con-
tain adequate references to the record
and authorities relied on.

Subpart E—initial Decision and
Motion Te Reapen o Hearing

§22.27 Intiial Decision,

(a) Filing and contents. After the pe-
rled for filing briefs under §22.26 has
expired, the Presiding Officer shall
issue an initial decision. The initial de-
cigicn shall contain findings of fact,
conclusions regarding all material
issues of law or discrefion, as well as
reasons therefor, and, if appropriate, a
recommended oivil penalty assessment,
cormpliance order, corrective action
order, or Permit Action. Upon receipt
of an initial decision, the Regional
Hearing Clerk shall forward copies of
the ipitial decision to the Environ-
mental Appeals Board and the Assist-
ant Administrator for the Office of En-
forcement and Compliance Assurance.

" (b) Amount of civil penalty. If the Pre-
siding Officer determines that a viola-
tion has occurred and the complaint *
seeks a civil penalty, the Presiding Of-
ficer shall defermine the amount of the
recommended c¢ivil penalty based ou
the evidence in the record and in ac-
cordance with any penalty criteria set
forth in the Act. The Presiding Officer
shall consider any civil penalty guide-
lines issued under the Act, The Pre-
siding Officer shall explain in detail in
the initial decision how the penalty tc

be assessed corresponds to any penalty

criteria set forth in the Act. If the Pre-
siding Officer decides to assess a pen-
alty different in amount from the pen-
alty proposed by complainant, the Pre-
giding Officer shall set forth in the ini-~
tial decision the specific reasons for
the increase or decrease. If the re-
spondent has defaunlted, the Presiding
Officer ghall not assess a penalty great-
er than that proposed by complainant
in the complaint, the prehearing infor-
mation exchange or the motion for de-
fault Wh:.chever is less,
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(o) Effect of initinl decision, The initial
decision of the Presiding Officer shall
become a final order 45 days afher its
gervice upon the parties and without
farther proceedings unless:

{1) A party moves tec reopen the hear-
ing;

?2,) A party appeals the initial deci-
sion to the Envirommental Appeals
Beard;

(3) A party moves to set aside a de-
" fault order that constitutes an initial
decision; or )

{4) The Environmenfal Appeals Board
elects to review the initial decision on
its own initiative.

(dy Ezhaustion of adminisirative rem-
edies. Where a respondent -fails to ap-
peal an initial decision to the Environ-
-mental Appeals Board pursuant to
§22.30 and that initial decision becomes
a final order pursuant to paragraph {c)
of this section, respondent waives its
rights to judicial review. An initial de-
cision that is appealed fo the Environ-
mental Appeals Board ghall not be final
or operative pending the Hnviron-
mental Appeals Board’s issmance of a
final order.

§22.28 Motion to recpen a hearing.

(a) Filing and content. A motion to re-
open a hearing to talke further evidence
must be filed no. later than.20 days
after service of the initial decision and
shall state the specific grounds upon
which relief is sought. Where the mov-
ant seeks to introduce new evidence.
the motion shall: state briefly the na-
ture and purpose of the evidence to be
addunced; show that such evidence is
not cumulative;, and show good cause

" why such evidence was not adduced at
the hearing, The motion shall be made
to the Presiding Officer and filed with
the Regional Hearing Clerk. .

(b) Dispesition of motion to reopen a
hearing. Within 16 days following the
service of a motion to reopen a hear-
ing, any other party to the proceeding
may file with the Regional Hearing
Clerk and serve on all other parties a
response. A reopened hearing shall be
governed by the applicable sections of
these Consolidated Rules of Practice.
The filing of a motion $o reopen a hear-
ing shall automatically stay the rum-
ning of the time periods for an initial
decision becoming final under §22.27(c)
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and for appeal under §22.30. These time
pericds shall begin again in full when
the motion is denied or an amsended
initial decision is served. )

Subpart F—Appedls and
Adminisirofive Review

§22.28 Appeal from or review of inter-
locutory orders or rulings.

{a) -Request for interlocutory appeal.
Appeals from orders or rulings other
than an initial decision shall be al-
lowed only at the discretion of the BEn-
vironmental Appeals Board. A party
seeking interlocutory appeal of such
orders or rulings to the Environmental
Appeals Board shall file a motion with-
in 10 days of service of the order or rul-
ing, requesting that the Presiding Offi-
cer forward the order or ruling to the
Environmental Appeals Board for re-

‘view, and stating briefly the grounds

for the appeal.

(b) dvailability of interlocutory appeal.
The Presiding Officer may recommend
any order or ruling for review by the
Environmental Appeals Board when:

{1} The order or ruling involves an
important gquestion of law or policy
concerning which there is substantial
grounds for difference of opinion; and

(2) Bither an immediate appeal from
the order or ruling will materially ad-
vance the ulkimate termination of the
proceeding, or review after the final
order is issued will be inadsequate or in-
aeffective.

(c) Interlocutory review. If the Pre-
siding Officer has recommended review
and the Envirenmental Appeals Board
determines that interlocutory review is
inappropriate, or takes no action with-
in 30 days of the Presiding Officer’s rec-
ommendation, the appeal is dismissed.
When the Presiding Officer declines to
recommend review of an order or rul-
ing, it may be reviewed by the Environ-
mental Appeals Board only upon appeal
{from the initial decision, except when
the Environmental Appeals Board de-
sermines, upon motien of a party and
in exceptional circumstances, that to
delay review would be contrary to the
public interest. Such metion shall be
filed within 10 days of service of an
order of the Presiding Officer refusing
to recommend such order or ruling for
interlocutory review.
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§22 30 Appeal from or review of initial
decision.

{a) Netice of appeal, (1) Within 30 days
after the initial decision is served, any
party may appeal any adverse order or
ruling of the Presgiding Officer by filing
an original and one copy of a notice of
appeal and an accompanying appeliate
brief with the Environmental Appeals
Board. Appeals sent by U.8. mail (ex-
cept Dy U.S. Postal Express Mail) shall
be addressed to the Environmental Ap-
peals Board at its official mailing ad-
dress: Clerk of the Board (Mail Code
1103B), United 8tates Environmental
Protection Agency, 1200 Pennsylvania
Avenue, NW., Washington, DC 20460,
Appeals delivered by hand or courier
(including deliveries by U.S. Postal Ex-
press Mail or by a commercial delivery
service) shall be delivered to Suite 600,
1341 & Street, NW., Washington, DC
20008. One copy of any document filed
with the Clerk of the Board shall alsc
be served on the Regional Hearing
Clerk. Appellant also shall serve a copy
of the netice of appeal upcn the Pre-
siding Officer. Appellant shall simulta-
necusly serve one copy of the notbice
and brief upon all other parties and
non-party participants. The notice of
appeal shall summarize the order or
ruling, or part thereof, appealed from.
The appellant’s brief shall contain ta-
bles of contents and authorities (with
page references), a statement of the
issues presented for review, a state-
ment of the nature of the case and the
facts relevant to the issues presented
for review (with appropriate references
to the record), argument on the issues
presented, a short conclusion stating
the precise relief sought, alternabtive
findings of fact, and alternative con-
clusions regarding issues of law or dis-
cretion. If a timely notice of appeal is
filed by a party, any other party may
file a notice of appeal on any issue
within 20 days after the date on which
the first notice of appeal was served.

(2) Within 20 days of service of no-
tices of appeal and briefs under para-
graph (a){1) of this section, any other
party or non-party participant may file
with the Environmental Appeals Board
an original and one copy of a response
brief responding to argument raised by
the appellant, together with reference
to the relevant portions of the record,

§22.30

initial decisicn, or cpposing brief. Ap-
pellee shall simultanecusly serve one
copy of the response brief upon each
party , non-party participant, and the
Regional Hearing Clerk. Response
briefs shall be limited to the scope of -
the appeal brief. Further briefs may be
filed only with the permission of the
Emvironmental Appeals Board.

(b) Review initiated by the Environ-
mental Appeals Board., Whenever the En-
vironmental Appeals Board determines
to review an initial decision on its own
initiative, it shall file notice of its in-
tent to review that decision with the
Clerk of the Beoard, and serve it upon
the Reglonal Hearing Clerk, the Pre-
siding Officer and the parties within 45
days after the initial decision was
served upon the parties. The notice
shall include a statement of issues to
be briefed by the parties and a time
schedule for the filing and service of
briefs.

(¢} Scope of appeal or review. The par-
ties’ rights of appeal shall be limited to
those issues raised during the course of
the proceeding and by the initial deci-
sion, and to issues concerning subject
matter jurisdiction. If the Environ-
mental Appeals Board determines that
issuss raised, but not appealed by the
parties, shonld be argued, it shall give ©
the parties reasonable written notice of.
such deteymination to permit prepara- .
tion of adequate argwument. The Envi<
ronmental Appeals Board may remand.
the case to the Presiding Officer for
further proceedings,

{d) Argument before the Environmental
Appeals Board. The Environmental Ap-
peals Board may, at its discretion,
order oral argument on any or all
issues in a proceeding.

{e) Motions on appeal, All motions
made during the course of an appeal
shall conform to §22.16 unless other-
wise provided.

(f) Decision. The Environmental Ap-
peals Board shall adopt, modify, or set
aside the findings of fact and conclu-
sions of law or discretion contained in
the decigsion or order being reviewed,
and shall set forth inh the final order
the reazcons for its actions. The Envi-
ronmental Appeals Board may assess a
penalty that is higher or lower than
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the amount recommendsd tc be as-
gessed in the decision or erder being re-
viewed or from the amount scught in
the complaint, except that if the order
being reviewed is a defanlt order, the
Environmental Appeals Board may not
increase the amount of the psnalty
above that proposed in the complaint
or in the motion for default, whichever
is less. The ZEnvironmental @ Appeals
Board may adept, modify or set aside
any recommended compliance or cor-
rective action order or Permit Action.
The Environmental Appeals Board may
remand the case to the Presiding Offi-
cer for further action,

[64 PR 40176, July 23, 1809, as amended at 68
FR 2204, Jan. 16, ZDOE 63 FR 77830, Dec. 28,
2004)

Subpart G—Final Order

§22.31 Final order,

{a) Effect of final order. A final order
constitutes the final Agency action in
a proceading. The final order shall not
in any case affect the right of the
Ageancy or the United States to pursue
appropriate injunctive or other egui-
table relief or criminal-sanctions for
any violations of iaw. The {inal order
shall resclve only those causes of ac-
tion alleged in the complaint, or for
proceedings commenced pursuant to
§22.153(h), alleged in the consent agree-
ment. The final order does ot walve,
extinguish or otherwise affect respond-
ent’s obligation %o comply with all ap-
plicable provisions of the Act and regu-
lations promulgated thereander.

(bY Effective date. A final order is ef-
fective upon filing. Where an initial de-
c¢igion beecomes a final order pursuant
to §22.27(0), the final order is effective
45 days after the initial decision is
served on the parties.

() Payment of g civil penalty. The re-
spondent shall pay the full amount of
any civil penalty assessed in the final
order within 30 days after the effective
date of the final order unless otherwise
ordered. Payment shall be made by
sending a cashier's check or certified
-check to the payee specifisd in the
complaint, unless otherwige instructed
by the complainant. The check ghall
note the case title and docket number.
Respondent shall serve copies of the
check or other instrument of payment
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on the Regional Hearing Clerk and on
complainant. Collection of interest on
overdue payments shall be in accord-
ance with the Debt Collection Act, 31
U.8.0. 3717,

(d) Other relief. Any final order re-
quiring compliance or corrective ac-
tion, or a Permit Action, shall become
effective and enforceable without fur-
ther proceedings on the effective date
of the final order unless otherwise or-
dered.

(e) Final orders to Federal agencies on
appeal. (1} A final order of the Environ-
mental Appeals Board issued pursuant
to §22.30 to a department, agency, or
ingtrumentality of the United States
shall become effective 30 days after its
service upon the parties uniess the
head of the affected department, agen-
cy, or instrumentality reguesis a con-
ference with the Administrater in writ-
ing and serves a copy of the request on
the parties of record within 30 days of
service of the final order. If a timely

reguest is made, a decision by the Ad- -

ministrator shall become the final
order.

(2) A motion for reconsideration pur-
snant to §22.32 shall not toll the 30-day
peried described in paragraph (e)(1) of
this section unless specifically so or-
dered by the Environmental Appeals
Eoard.

§22,32 Motion tc reconsider a final
order.

Motions to reconsider a final order
issued pursuant to §22.30 shall be filed
within 10 days afier service of the final
order. Motions must set forth the mat-
ters claimed to have been erroneously
dscided and the nature of the alleged
errors. Motions for reccnsideration
under this provision shall be directed
to, and decided by, the Envircenmental
Appeals Board. Motions for reconsider-
ation directed to the Administrator,
rather than to the Environmental Ap-
peals Board, will not he considered, ex-
cept in cases that the Environmental
Appeals Board has Teforred to the Ad-
ministrator pursuant to §22.4(a) and in
which the Administrator has issued the
final order. A motion for reconsider-
ation shall not stay the effective date
of the final order unless so grdered by
the Fnvironmental Appeals Board.
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Subpart H—Supplemental Rules
§22.33 [Reserved]

§22.834 Supplemental rulées governing
the administrative assessment of
le penalties under the Clean Air

ct.

{a) Scope. This section shall a,pply, in' -

conjunction with §§22.1 through 22.32,
in administrative proceedings to assess

a civil penalty conducted under sec- .

tions 113(d), 205(c), 211{d), and 213(d) of
the Clean Air Act, as amended (42
U.8.C. 7413(d), To24(x),
7647(d)). Where inconsistencies exist be-
tween this section and §§22.1 through
22.32, this section shall apply.

(b} fssuance of nofice., Prior to the
issuance of a final order assessing a
civil penalty, the person to whom the
order is to be igsued shall be given
writben notice of the proposed issuance

_of the order. Service of a complaint or

a consent agreement and final eorder

pursuant to §22.13 satisfies this notice

reguirement.

§22. 35 plemental rules governing

inistrative assessment of
clvﬂ penaltles under the Federal In-
secticide, Fungieide, and
Rodenticide Act.

(a) Scope., This section shall apply, in
conjunction with §§22.1 through 22.32,
in administrative proceedings to assess
a olvil penalty conducted under sectien
14{a) of the Federal Insecticide, Fun-
gicide, and Rodenticide Act as amend-
ed (7 U.S.C. 1368l(a)). Where inconsist-
encles exist hetween this section and
§§22.1 through 22.32, this section shall
apply, .

(b} Venue. The prehearing conference
and the hearing shall be held in the
county, parish, or incorporated city of
the residence of the person charged,
unless otherwise agreed in writing by
all parties. For =z person whose resi-

dence i3 outside the United States and”

outside any territory or possession of
the United States, the prehearing con-
ference and the hearing shall be held at
the EPA office listed at 4¢ CFR 1.7 that
is closest to either the person’s pri-
mary place of business within the-
United States, or the primary place of
business of the person’s U.8. agent, un-
less otherwise agreed by all parties.

7646(d), and

'§922.38

§22.36 [Reserved}

§22.87 Supplemental rules governing
administrative proceedings under
the Solid Waste Disposal Act.

{a) Scope. This section shall apply, in.
conjunction with. §§22.1 through 22.32,
in administrative proceedings under
sections 3005{d) and (e), 3008, 9003 and
9006 of the Solid Waste Disposal Act (42
U.8.C. 6926(d) and (e), 6928, 6991b and
6%01e) (“SWDA'")., Where inconsist-
encies exist between thig section and
§§22.1 through 22.32, this section shall
apply..

(h) Corrective action and compliance or-
ders. A complaint may contain a com-
pliance order issued under section
3008(a) or section 9008(a), or a correc-
tive action order issued under section
3008(h) or section D003(R)(4) of the
SWDA. Any such order shall automatbi-
cally bhecome a final order urless, neo
later than 30 days after the order is
served, the respondent requests a hear-
ing pursuant to §22.15.

§22.28 Supplemental rules of practice
governing the administrative as-
sessment of civil penaliies under
the Clean Water Act. :

(a) Scope. This section shall apply, in
conjunction with §§22.1 through 22.32
and §22.45, in administrative pro--
ceedings for the assessment of any civil
penalty under section 309(g) or seéction
311(0)6) of the Clean Wabter Ak
(“CWA"Y33  U.8.C. 131%g) and
1321(b)(6)). Where inconsistencies exist
betwesen this section and §§22.1 through
22.32, this section shall apply.

() Consultation with States. For pro-
ceadings pursuant to section 308(g), the
complainant shall provide the State
agency with the most direct authority
over the matters at issue in the case an
opportunity to consult with the com-
plainant., Complainant shall notify the
State agency within 30 days following
proof of service of the complaint on the
respondent or, in.the case of & pro-
ceeding proposed to be commenced pur-
suant ¢ §22.13(b), no less than 40 days
hefore the igsuance of an order sssess-
ing a civil penalty.

" (c) Administrative procedure and judi-
cial review. Action of the Administrator
for wiiich review could have been ob-

“tained under -section (509(b)1) of the
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§22.39

CWA, 33 T.8.C. 1369(b){1), shall not be
stibject to review in an administrative
proceeding for the assessment of a civil
penalty under section 309(g) or secticn
311(0)(B).

§22.39 Supplemental rules governing
the administrative assessment of
civil penalties under section 108 of
the -Comprehensive Environmental
Response, Compensation, and Li-
ability Act of 1980, as amended.

(a) Scepe. This section shall apply, in
conjunction with §§22.10 through 22,32,
in administrative proceedings for the:
assessment of any civil penalty under
section 109 of the Comprehensive Envi-
ronmental < Response, Compensation,
and Liability Act of 1980, as amended
(42 U.8.C. 9609). Where inconsistencies
exist between this section and §§22.1
 through 22.32, this section shall apply.

(b) Judicial review. Any person who re-
quested a hearing with respect to a
Class TI civil penalty under section
109(h) of CERCL.A, 42 U.8.0. 9609(b), and
who is the recipient of a final order as-
sessing a civil penalty may file & peti-
tion for judicial review of such order
with the United States Court of Ap-
peals for the District of Columbia or
for any other cirewit in which such per-
son resides or transacts business. Any
person who requested a hearing with
respect to a Class [ civil penalty under
section 109(a¥4) of CERCLA, 42 U.B.0.
9600(2)(4), and who is the recipient of a
final order assessing the civil penalty
may file a petition for judicial review
of such order with the appropriate dis-
trict court of the United States. All pe-
titions must be filed within 30 days of
the date the order making the assess-
ment was served on the parties.

(¢) Payment of civil penalty assessed.
Payment of civil penalties asséssed in
the final order shall be made by for-
warding a cashier's check, payable to
the “EBPA, Hazardous Substances
Superfund,”’ in the amount assessed,
and noting. the case title and dockel
number, t0 the appropriate regional
Superfund Lockbox Depository.

40 CFR Ch. | (7-1-06 Edifion}

. §22.40 [Reserved]

§922.41 Supplemental rules governing
the administrative assessment of
civil penalties under Title T1 of the-
Toxie Substance Control Act, en-
‘acted as section 2 of the Asbesios
Hazord Emergency Response Act
(AHERA).

(&) Scope. This section shall apply, in
conjunction with §§22.1 through 22.32,
in administrative proceedings to a5B0SS
a civil penalty conducted under section
207 of the Toxic Substances Control
Act (“TSCA™Y (15 U.B.C. 2647). Where
incongistencies exzist between this sec-
tion and §§22.1 through 22.32, this sec-
tion shall apply.

(b) Collection of civil penaliy. Any ci‘vil
penalty collected under TECA section
207 shall be used by the local edu-
cational agency for purposes of com-
plying with Title II of TSCA. Any por-
tion of a civil penalty remaining
unspent after a local educational agen-
oy achieves compliance shall be depos-
ited intc the Asbestos Trust Fund es-
tablished under section 5 of AHERA.

§22.42 Supvplemental rules governing
the administrative assessment of
civil penalties for violations of com-
pliance srders issued to owners or
operators of public water systems
under part B of the Safe Drinking
Water Act. -

{a) Scope. This section shall apply, in
conjunction with §§22.1 through 22.32,
in administrative proceedings to assess
a civil penalty nnder section
1414(2)(3)(B) of the Safe Drinking Water
Act, 42 U.5.C. 300g-3(g)(3){B). Where in-
consigtencies exist between this sec-
tion and §§22.1 through 22.32, this sec-
tion shall apply. .

(k) Choice of forum. & compiaint
which specifies that subpart I of this
part applies shall alsc state that re-
spondent has a right to elect a hearing
on the record in accordance with 5
1U.8.0. 554, and that respondent waives

. this right uniess it requests in 1ts an-

gwer a hearing on the reccrd In accord-

.mnece with 5 U.8.C. 534. Upon such re-
guest, the Regional Hearing Clerk shall
recaption the documents in the record
a3 necessary, and notify the parties of
the changes.
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§22.43 Stigu?lemental rules governing
the adwinistrative assessment’ of
civil penalties against a federal
agency under the Safe Drinking
Water Act.

{a) Scope. This section shall apply, in
conjunction with §§22.1 through 22.32,
in administrative proceedings to assess
a ¢civil penalty against a federal agency
under section 1447(h) of the Safe Drink-
ing Water Act, 42 TU.B.C. 300j-6(b).
Where inconsistencies exist bebween
this section and §§22.1 through 22.32,
this section shall apply.

(b) Effective date of final penalty order.
Any penalty order issued pursunant to
this section and section 1447(b) of the
Safe Drinking Water Act shall bacome
effective 30 days after it has been
served on the parties.

(€) Public notice of final penalty order.
Upon the issuance of a final penalty
order under this section, the Adminis-
trator shall provide public notice of the
order by publication, and by providing
notice to any person who requests such
notice. The notice shall include:

(1) The doocket number of the order;

{2) The address and phone number of
the Regional Hearing Clerk from whom
a capy of the order may be obtalined;

(3) The location of the facility where
violations were found;

(4) A description of the viclations;

(5) The pepalty that was assessed;
and ]

(6) A notice that any interested per-
son may, within 30 days of the date the
order becemes final, obtain judicial re-
view of the penalty order pursuant to
section 1447(b) of the Safe Drinking
Water Act, and instruction that per-
sons seeking judicial review shall pro-
vide copies of any appeal to the persons
described in 40 C¥FR 135.11(a).

§22.44 Supplemental rules of practice
governing the termination of per-
mits under section 402(a) of the
Clean Water Act or under section
3008(a)(3) of the Resource Con-
servation and Recovery Act.

(a) Scope of this subpart. The supple-
mental rules of practice in this subpart
shall also apply in conjunction with
the Consclidated Rules of Practice in
this part and with the administrative
proceedings for the termination of per-
mits under section 402¢a) of the Clean
Water Act or under section 3008(a)(3) of

§22.45

the Resource Conservation and Recov-
ery Act. Notwithstanding the Consoli-
dated Rules of Practice, these supple-
mental rules shall govern with respect
to the termination of such permits.

(b) In any proceeding to terminate a
permit for cause under §122.64 or §270.43
of this chapter during the term of the
permit:

(1} The complaint shall, in addition
to the requirements of §22.14(b), con-
tain any additional infermation speci-
fied in §124.8 of this chapter;

(2) The Director (as defined in §124.2
of this chapter) shall provide public no-
tice of the complaint in accordance
with §124.10 of this chapter, and allow
for public comment in accordance with
§124.11 of this chapter; and

(3) The Presiding Officer shall admit
into evidencs the contents of the Ad-
ministrative Record described in §124.9
of this chapter, and any public com-
ments received.

[65 FR 30004, May 15, 2000]

§22.45 Supplemental rules governing
public notice and comment in pro-
ceedings under sections 309(g) and
311(bX{6)(B)(1) of the Clean Watar
Act and section 1423(c) of the Safe
Drinking Water Act.

(&) Scope. This section shall apply, in
conjunction with §§22.1 through 252.32,
in administrative proceedings for the
assessment of any civil penalty andsar
sections 30%g) and 311(0)(EYBI11) of the
Clean Water Aot (33 U.8.0. 1319(g) and
1321(h)(BXBXil)), and under section
1423(c) of the Safe Drinking Water Act
(42 U.8.C. 300h-2(c)). Where inconsist-
encies exist between this section and
§§22.1 through 22.32, this section shall
apply, '

(h) Public notice—(1) General, Com-
plainant shali notify the public before
assessing a civil penalty. Such notice
shall be provided within 30 days fol-
lowing proof of service of the com-
plaint on the respondent or, in the case
of a proceeding proposed to be com-
menced pursuant te §22.13(1), no less
than 40 days before the issuance of an
order assessing a civil penalty. The no-
tice period begins upon first publica-
tion of notice.

(2) Type and content of public notice.
The complainant shall provide public
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§22.45

notice of the complaint (or the pro-
pozed consent agreement if §22.13(h) is
applicable) by a method reasonably
calculated to provide notice, and shall
also provide notice directly to any per-
son who requests such notice. The no-
tice shall inclhuds:

(i) The docket number of the pro-
ceeding;

(ii) The name and address of the com-
plainant and respondent, and the per-
son froem whom information on the pro-
ceeding may be obiained, and the ad-
dress of the Regional Hearing Clerk to
whom sapprepriate comments shall be
directed;

(1ii) The location of the site or facil-
ity from which the violaticns ars al-
~%)eged, and any appiicable permit num-

er;

(1v) A description of the violation al-
leged and the relief sought; and

(v} A notice that persons shall sub-
mit comments to the Regional Hearing
Clerk, and the deadline for suck sub-
missions.

(cY Comment by a person who is not a

party. The following provisions apply in
regard to comment by a person nct a
party to a proceeding:
T (1) Participation in proceeding. (1) Any
person wishing tc participate in the
proceadings must notify the Regional
Hearing Clerk in writing within the
public nctice period under paragraph
(b)) of this section. The person must
provide his name, complete mailing ad-
dress, and state that he wishes to par-
ticipate in the proceeding.

(ii) The Presiding Officer shall pro—
vide notice of any hearing on the mer-
its to any person who has met the re-
quirements of paragraph (¢)(1)(i} of this

section at least 20 days prior to the.

scheduled hearing.

(1ii) A commenter may present writ-
ten comments for the record at any
time prior te the close of the record.

(iv) A commenter wishing to present
evidence at a hearing om the merits
shall notify, in writing, the Presiding
Officer and the parties of its intent at
least 10 days prior to the scheduled
hearing. This nobice must include a
copy of any document to be introduced,
a, description of the evidence to be pre-
sented, and the identity of any witness
{and qualifications if an expert), and
the subject matber of the testimony.

40 CFR Ch. | (7-1-06 Edifion)

(v) In any hearing on the merits, a
commenter may present evidence, in-
cluding direct testimony subject to
¢ross examination by the parties. )

{vi) The Presiding Officer shall have
the discretion to establish the extent
of commenter participation in any
pther scheduled activity, )

(2) Limitations. A commenter may not
cross-examine any witness in any hear-
ing and shall not be subject to or par-
tlcipate in any discovery or prehearing
exchange.

{3) Quick resolution and seitlement. No
proceeding subject to the public notice
and comment provisions of paragraphs
(bY and (c) of this section may be re-
solved or settled under §22.18, or com-
menced under §22.13(0), until 10 days
after the close of the comment pericd
provided in paragraph (¢){1) of this sec-
tion.

(4) Petition fo set aside a consent agree-
ment and proposed final order. (i) Com-
plainant shall provide to each com-
menter, by cerfified mail, return re-
celpt requested, but not to the Re-
gional Hearing Clerk or Presiding Offi-
cer, a copy of any congent agreement
between the parties and the proposed
final order.

(i) Within 30 days .of receipt of the
consent agreement and proposed final
order & commenter may petition thse
Regional Administrator (or, for cases
commenced at BEPA Headguarters, the
Environmental Appeals Board), to set
aside the consent agreement and pro-
posed final order on the basis that ma-
terial svidence was not considered.
Copies of the petition shall be served
on the parties, but shall not be sent to
the Regicnal Hearing Clerk or the Pre-
siding Officer.

(1i1) Within 15 days of receipt of a pe-
tition, the complainant may, with no-
tice to the Regional Administrator or
Environmental Appeals Board and to
the commenter, withdraw the consent
agreement and proposed final order fo
consider the matters raised in the peti-
tion. If the complainant does not give
nobice of withdrawal within 15 days of
receipt of the petition, the Regional
Administrator or FEnvironmental Ap-
peals Board shall assign a Petition Of-
ficer teo consider and rule on the peti-
tion. The Petition Officer shall be an-

other Presiding Officer, not otherwise
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involved in the case, Netice of this as-
signment shall be sent to the parfies,
and to the Presiding Officer. .

(iv) Within 30 days of assignment of
the Petition Officer, the complainant
shall present to the Petition Officer a
copy of the complaint and a written re-
sponse to the petition. A copy of the
response shall be provided to the par-
ties and to the commenter, but not to
the Reglonmal Hearing Clerk oi Pre-
siding Officer.

(v) The Petition Officer shall review
the petiticn, and complainant’s re-
sponse, and shall file with the Regional
Hearing Clerk, with copies to the par-
tiss, the commenter, and the Presiding
Officer, written findings as to:

{A) The extent to which the petition
states an issue relevant and material
to the issuance of the proposed final
order;

(B) Whether compilainant adequately
congidered and responded to the peti-
tion; and

(G) Whether a resolutmﬂ of the pro-
ceeding by the parties is appropriate
withoni a hearing.

(vi) Upon a finding by the Petition
Officer .that a hearing is appropriate,
the Presiding Officer shall .order that
the consent agreement and proposed
final order be set aside and shall estab-
lish a schedule for a hearing.

(vii) Upon a finding by the Petition

Officer that a resolution of the pro-
ceeding without a hearing is appro-
priate, the Pelition Officer shall issue
an order denying the petition and stat-
ing reagons for the denial. The Pet1tmn
Gfficer shall:

(A) File the order with the Reglonal
Hearing Clerk;

(B) Serve copies of the order on the-

parties and the commenter; and

() Provide public notice of the
order.

{viii) Upon a finding by the Petition

Qfficer that a resciutionm of the pro-

ceeding without a hearing is appro-
priate, the Regional Adminigtrator
may isstue the proposed final order,

which shail become final 30 days after

both the order denying the patition and
a properly signed consent agreement
are filed with the Regional Hearing
Clerk, unless further petition for re-
view is filed by a notice of appeal in
the appropriate United States District

-shall apply.

§22.51

Court, with coincident netice by cer-
tified mail to the Adminigtrator and
the Attorney General. Written notice
of appeal alse shall be filed with the
Regional Hearing Clerk, and sent to
the Presiding Officer and the parties.
(ix) If judicial review of the final
order is denied, the final order shall be-
coine effective 30 days after such denial
has been filed with the Regional Hear-
ing Clerk,

§§22.46-22,49 [Reserved]

.

Subpart  I—Administiative  Fro-
ceedings Not Governed by
Section 554 of the Adminisfra-
tive Procedure Act

§22.50 Scope of this subpart.

(a) Scope, This sybpart applies to all
adjndicatory proceedings for:

(1) The assessment of a penalty under
sections 309(EX2)(A) and 3LLDLUHEBIE) |
of the Clean "Water Act (33 U.B.C.
1318(g)(2)(A) and 1321(B} BB,

* (2) The assessment of a penalty under
sechions 1414(g)(3)(B) and 1423(c) of the
Safe Drinking Water Act (42 U.8.C.
300g-3(z¥3(BY and 300h-2(c)), except
where a respondent in a proceeding
under section 1414(g)(3)(B) reguests in
its answer a hearing on the record in
accordance with section 554 of the Ad-
mlnlstratlve Procedure Act, 5 U.R.C.
554.

() Relationship to other provisions,
Sections 22.1 through 22.45 apply to
progeedings under this subpart, except
for the following provisions which do
not apply: §822.11, 22.16(c), 22.21(a), and
22.29. Where incongistencies exist be-

“tween this subpart and subparts A

through & of this part, this subpart
Where ~inconsistencies
exist Between this subpart and subpart
H of this part, subpart H shall apply.

§22.61 Presiding Officer.

The Presiding Officer shall be a Re-
gional Judicial Officer. The Presiding
Officer shall conduct the hearing, and
rile on all motions until an initial de-
cigion has become final or has been ap-
pealed.
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§22.52

§22.52 Information exchahge and dis-
covery.

Respondent’s information exchange
pursuant to §22.18(a) shall include in-
formation on any economic benefit re-
sulting from any activity or failure to
act which is alleged in the administra-
tive complaint to be a viclation of ap-
plicable law, including its gross reve-
nues, delayed or aveided -costs. Dis-
covery under §22.18(e) shall not be au-
thorized, except for discovery of infor-
mation concerning respondent's eco-

nomic benefit from alleged violations

and information concerning respond-
ent’s ability to pay a penalty.

PART 23—JUDICIAL REVIEW UNDER
EPA—ADMINISTERED STATUTES

Seo.

23.1 Definitions.

43.2 Timing of Administrator's action under
Clean Water Act.

23.2 Timing of Administrator’s action under
Clean Alr Act.

23.4 Timing of Administrator’s action under
Resource Conservation and Recovery
Act,

23.6 Timing of Administrator's action under
Toxic Substances Control Act.

23.6 Timing of Administrator's action wnder
Faderal Inseoticide, Fungiclde and
Rodenticide Act,

23.7 Timing of Administrator’s action under
Safe Drinking Water Act.

23.8 Timing of Administrator's action under *

Uranium Mill Tailings Rediation Control
Act of 1576

23.9 Tirding of Administrator's action under
the Atomic Energy Act. N

23.10 Timing of Administrator's action
under the Federal Food, Drug, and Cos-
metic Act.

23.11 Holidays.

23.12 Filing notice of judicial review.

AUTHORITY: Clean Water Act, 33 U.8.C.
1361{a), 1369(b); Clean Air Act, 4% T.8.C.
7601¢a}(1), 760T(h); Resource, Conservation
and Recovery Act, 42 U.S.C. 60i2(a), 6978;
Toxic Substances Control Act, 15 U.8.C. 2618;
Federal Insecticids, Fungicide, and
Rodenticide Act, .7 U.8.C, 136n(b), 136w(a);
Bafe Drinking Water Act, 4% U.8.C. 300j-
T(ay2), 300i-D(a); Atomic Energy Act, 42
U.8.C. 2201, 2239; Federal Food, Drug, and
Cosmaetic Act, 21 U.8.C. 371(a), 346a, 28 U.2.C.
2112(a), 2343, 2344,

BOURCE: 50 FR 7270, Feb, 21, 1985, unliess
otherwise noted.

. ing (for

40 CFR Ch. 1 (7-1-06 Edition)

§23.1 Definitions.

As used in this part, the term:

(a) Federal Register document means a
document intended for publication in
the FEDERAL REGISTER and bearing .in
its heading an identification code in-
cluding the letters FRL.

(b) Admininstrator means the Admin-
istrator or any official exercising au-
thority delegated by the Admlms-
trator.

(¢} General Counsel means the General
Counsel of BWPA or any official exer-
clsing authority delegated by the Gen-
aral Counsel,

[60 FR, 7270, Feb. 21, 1985, as amended at 53
FR 28322, Aug. 3, 1988]

§22.2 Timing of Administrator's action
under Clean Water Act,

Unless the Administrator otherwise
explicity provides in & particular pro-
mulgation or approval action, the time
and date of the Administrator's action
in promulgation (for purposes of sec-
tloms 509((1) (A), (0}, and (B)), approv-
purposes of section
809(L)(1){E)), making a determination
{for purposes of section 509(b)(1) (B) and
(D), and issuing or denying (for pur-
poses of section 508(b)(1)(F)) shall he at
1:00 p.m. eastern time (standard or dzy-
light, as appropriate) on (a) for a FED-
ERAL REGISTER document, the date
that is two weeks after the date when
the document is published in the FED-
ERAL REGISTER, or (b) for any other
documesnt, two weeks after it is signed.

§23.3 Timing of Adminisirator’s action
under Clean Air Act.

Unless the Admmlstrator otherwise
explicitly provides in a particular pro-
mulgation, approval, or action, the
time and date of such promulgation,
approval or action for purposes of the
sgcond sentence of section 30T(H)(1)
shall be at 1:00 pm.
(standard or daylight, as appropriate)
on (a) for a FEDERAL REGISTER docu-
ment, the date when the deocument is
published in the FEDERAL REGISTER, or
(b) for any other document, two weaks
after it is signed.
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§23.4 Timing of Administrator’s action
under Resource Conservation and
Recovery Act,

Unless the Administrator otherwise
explicitly provides in taking a par-
ticular action, for purposes of section
T006(b), the time and date of the Ad-
ministrator’s action in issuing, deny-
ing, moedifying, or revoking any permit
under section 300b, or in granting, de-
Aying, or withdrawing authorization or
interim authorization under section
3006, shall be at 1:00 p.m. eastern time
(standard or daylight, as appropriate)
on the date that is (a) for a FEDERAL
REGISTER document, two wesks after
the date when the document is pub-
lished in the FEDERAL RECISTER, or ()
for any other document, two weeks
after it is signed.

§23.5 Timing of Administrator's action

under Toxic Substances Control
Act.

Unlesa the Administrator otherwise
explicitly provides in promulgating a
particular rule or issuing a particular
order, the time and date of the Admin-
istrator's promulgation or issuance for
purposes of section 18(a){1) shall be at
1:00 p.m. eastern time (standard or day-
light, a8 appropriate) on the date that
is (a) for a FEDERAL REGISTER docu-
ment, two weeks after the date when
the document is published in the FED-
ERAL REGISTER, or (h) for any other
document, two weeks after it is signad.

§£23.6 Timing of Administrator’s action
under Federal Insecticide, un-
gicide and Rodenticide Aect.

Unless the Administrator otherwise
explicitly provides in a particular
order, the time and date of entry of an
ordsr issued by the Administrator fol-
lowing a public hearing for purposes of
section 16(b) shall be at 1:00 p.m, sasgt-
ern time (standard or daylight, as ap-
propriate) on the date that is two
weeks after it is signed.

§23.7 Timing of Administrator’s action
under Safe Drinking Water Act.

Unless the Administrator otherwise
explicitly provides in a particular pro-

. mulgation action or determination, the

time and date of the Administrator’s
promulgation, issuance, or determina-

tion for purpeses of section 1448{(a)(2)

§23.11°

shall be at 1:00. p.m. eastern time
{standard or daylight, as appropriate)
on the date that is (a) for a FEDERAL
BEGISTER documend, two weeks after
the date when the document is pub-
lished in the FEDERAL REGQISTER or ()
for any other document, two weeks
after it ig signed.

§23.8 Timing of Administrator’s action
under Uranivo Mill Tailings Radi-
ation Contrel Act of 1978,

Unless the Administrator otherwise
explicitly provides in a particular rule,
the time and date of the Administra-
tor's promulgation for purposes of 42
U.8.C. 2022(c)(2) shall be at 1:00 p.m.
eastern time (standard or daylipht, as
appropriate) on the date that is two
weeks after the date when notice of
promulgation is published in the FED-
ERAL REGISTER.

§23.9 Timing of Administrator's action
under the Atomic Energy Act.

Unless the- Administrator otherwise
explicitly provides in a particular
order, the time and date of the entry of
an order for purposes of 28 U.8.C, 2344
shall be at 1100 prm. eastern time
{(standard or daylight, as appropriate)
on the date that is two weelks after the
date when notice thereof is publlshed
in the FEDERAL RECGISTER. :

§23.10 Timing of Administrator's ac-
tion under the Federal Food, Brug,
and Cosmetic Act.

Unless the Administrator otherwise
explicitly provides in a particular
order, the time and date of the
issuance of a regulation under section
21 11.8.C. 346a(e}(1)C), or any order
under 21 U.3.C. 346a(DH{1)(C) or 21 U.8.C.
346a(g)(2)(C), or any regulation that is
the subject of sach an erder, shall, for
purposes of 28 U.8.C. 2112, be at 1 p.m.
eastern time (standard or daylight, as
appropriate) on the date that is for a
FEDERAL REGISTER document, 2 weeks
after the date when the document is
published in the FEDERAL REGISTER, or
for any other document, 2 weeks after
it is signed.

[70 FR 33358, June §, 2005]

§23.11 Holidays.

If the date determined under §§23.2 to
23.10 falls ocn a Federal holiday, then
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L INTRODUCTION

In June 1990, the United States Environmental Protection Agency (EPA or the Agency)
issued a Final Penalty Policy for addressing violations of §§ 302, 303, 304, 311 and 312 of the
Emergency Planning and Community Right-to-Know Act (EPCRA) and § 103 of the
Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended
(CERCLA). The Superfund Amendments and Reauthorization Act of 1986 (SARA) created
EPCRA, and also amended the enforcement provision for violations of CERCLA § 103. This
revised policy supersedes the June 1990 penalty policy and the January 1998 Interim Final
Enforcement Response Policy, but does not supersede any other Agency policies in effect at the
time of the violation or setlement.

This Enforcement Response Policy (ERP or the Policy) is effective immediately and will
assist staff in calculating proposed penalties for all civil administrative actions, and for settling
actions concerning EPCRA §§ 304, 311 and 312 and CERCLA § 103(a) issued after the date of
this Policy, regardless of the date of the violation.! Although the application of this Policy is
intended for typical cases, there may be circumstances that warrant deviation from the Policy?
The policies and procedures set forth herein are intended solely for the guidance of employees of
the EPA. They are not intended to, nor do they, constitute a rulemaking by the EPA. They may
not be relied upon to create a right or a benefit, substantive or procedural, enforceable at law or in
© equity, by any person. The Agency reserves the right to act at variance with this Policy and to
change it at any time without public notice.

The purpose of this Policy is to ensure that enforcement actions for violations of
CERCILA § 103(a) and EPCRA §§ 304, 311 and 312 are legally justifiable, uniform and
consistent; that the enforcement response is appropriate for the violations commitied; and that
persons will be deterred from committing such violations in the future.

This Policy may be used to develop intermal negotiation penalty figures for civil judicial
enforcement actions. This Policy does not constitute a statement of EPA policy regarding the
prosecution of criminal violations of CERCLA § 103(a) and EPCRA § 304.

EPCRA § 313 is currently covered by the Enforcement Response Polz'éy for Section 313
of the Emergency Planning and Community Right-to-Know Act (1986) and Section 6607 of the
Pollution Prevention Act (1990), dated August 10, 1992.

'EPA reserves its right to propose statutory maximum penalties.

*Any deviation from this Policy should be documented in the case file.



1L SUMMARY OF STATUTORY REQUIREMENTS & AUTHORITIES

A. Statutory Requirements

CERCLA § 103(a) requires the person in charge of a facility or vessel from which a
CERCLA hazardous substance has been released in an amount that meets or exceeds its
reportable quantity (RQ) to immediately notify the National Response Center (NRC) as soon as
he/she has knowledge of the release. The regulations set forth at Section 302.8 of Title 40 of the
Code of I'ederal Regulations provide for reduced reporting requirements for releases that are
continuous and stable in quantity and rate. Failure by the person in charge of the facility or
vessel to fully comply with all requirements of 40 C.F.R. § 302.8(c) subjects such person to ail of
the reporting requirements of CERCLA § 103 and EPCRA § 304. '

EPCRA § 302 requires the owner or operator of a facility that has present any extremely
hazardous substances (EHSs) in amounts that exceed the chemical-specific threshold planning
quantity (TPQ) to notify the State Emergency Response Commission (SERC) that the facility is
subject to the planning provisions of the Act. If a facility newly acquires an EHS in excess of
the TPQ), or if there is a revision to the list of EHSs and the facility has present a substance on the
revised list in excess of the TPQ, the owner or operator of the facility is required to notify the
SERC and the Local Emergency Planning Committee (LEPC) within 60 days after such '
acquisition or revision that the facility is subject to the planning provisions of the Act. EPCRA
§ 325(a) authorizes the EPA to 1ssue orders compelling compliance. The U.S. District Court for
the district in which the facility is located has authority to enforce the order and assess penalties
of up to $27,500 per violation per day. Violations of this provision are not addressed in the
Policy. ' : '

EPCRA § 303(d) requires owners or operators subject to § 302 to provide the LEPC with
the name of a person who will act as the facility emergency coordinator. Additionally,
§ 303(d)3) requires the owner or operator to promptly supply information to the LEPC upon
request. The scope of the information request encompasses anything necessary for developing
and implementing the emergency plan. EPA is authorized to issue orders compelling compliance
with § 303(d). The U.S. District Court for the district in which the facility is located has
authority to enforce the order and assess penalties of up to $27,500 per violation per day.
Violations of this provision are not addressed in the Policy.

EPCRA § 304(a) requires the owner or operator to notify immediately the appropriate
governmental entities for any release that requires CERCLA notification and for releases of
EPCRA § 302 EHSs. The notification must be given to the SERCs for all states likely to be
affected by the release and to the community emergency coordinators for the LEPCs for all areas
likely to be affected by the release. If the release occurs during transportation, or storage incident
to such transportation, the notice requirement shall be satisfied by dialing 911 or, in the absence

of a 911 emergency telephone number, calling the operator and supplying the appropriate
information.



EPCRA § 304(c) requires any owner or operator who has had a release that is reportable
under EPCRA § 304(a) to provide, as soon as practicable, a follow-up written notice (or notices)
to the SERC and LEPC updating the information required under § 304(b).

EPCRA § 311 requires that the owner or operator of a facility who is required to prepare
or have available a Material Safety Data Sheet (MSDS) for a hazardous chemical under the
Occupational Safety and Health Act (OSHA) of 1970 shall submit to the SERC, LEPC, and the
fire department with jurisdiction over the facility a MSDS for each such chemical (or a list of
such chemicals as described in that section) present at the facility in quantities equal to or greater
than 10,000 pounds or the chemical-specific minimum threshold level established by the
Administrator (whichever is lower). The submission(s) must be made within three (3) months
after the owner or operator of a facility first becomes subject to OSHAs requirements for
hazardous chemicals. If the hazardous chemical is a listed EHS under § 302, the threshold for
reporting is 500 pounds or the chemical-specific threshold planning quantity, whichever is lower.
A revised MSDS shall be provided within 3 months following discovery by an owner or operator
of significant new information concerning an aspect of a hazardous chemical for which a MSDS
was previously submitted. In addition; if a facility changes its inventory and a chemical becomes

subject to these reporting requirements, the facility must provide the MSDS to the SERC, LEPC,
and fire department within 3 months.

EPCRA § 312 provides that the owner or operator of a facility required to prepare or have
available a MISDS for a hazardous chemical under OSHA, shall submit annually (on March 1) to
the SERC, 1.LEPC, and the fire department with jurisdiction over the facility, a completed
emergency and hazardous chemical inventory form which may either be aggregate information
by hazard category (Tier 1) or specific information by chemical (Tier IT). The form must include
information on all hazardous chemicals present at the facility during the previous calendar year in
amounts that meet or exceed thresholds. ’

EPCRA § 322 states that, with regard to a hazardous chemical, an extremely hazardous
substance, or toxic chemical, any person required under Sections 303, 311, or 312, of EPCRA to
submit information to any other person may withhold from such submittal the specific chemical
identity (including the chemical name and other specific identification) if the requirements of
EPCRA § 322(a)(2) are met. These requirements include trade secret claims. Violations of this
provision are nol addressed in the Policy.

EPCRA § 323 requires the owner/operator to submit chemical specific information to
medical personnel in the event of a medical emergency and for preventative measures by local
health professionals. Violations of this provision are not addressed in the Policy.

B. Statutory Penalty Authorities




CERCLA § 109 (b)(1) authorizes the President to assess a Class H penalty of up to
$25,000 per day for each day during which a violation of CERCLA § 103(a) continues. Asa
result of the Debt Collection Improvement Act of 1996 (DCIA), and the subsequent Civil
Monetary Penalty Inflation Adjustment Rule, 61 Fed. Reg. 69,360 (December 31, 1996),
violations of § 103(a) which occur after January 30, 1997 will be subject to the new statutory
maximum civil penalty of $27,500 per day for each day during which a violation continues,

For second or subsequent violations, CERCLA § 109(b)(1) authorizes EPA to assess a
Class IT penalty not to exceed $75,000 for each day in which the violation continues. As a result
of the DCIA, and the subsequent Civil Monetary Penalty Inflation Adjustment Rule, second or
subsequent violations of CERCLA § 103(a) which occur after January 30, 1997 will be subject to
the new statutory maximum civil penalty of $82,500 per day for each day a violation continues.
CERCLA § 109(b) states that Class I penalties shall be assessed, and collected in the same
manner, and subject to the same provisions, as in the case of civil penalties assessed and
collected after notice and opportunity for héaring on the record in accordance with the
Administrative Procedures Act, 5 U.S.C. § 554 ef. seq. The authority described above has since
been delegated to the Regional Administrators through the EPA Administrator by EPA
Delegation No. 14-31 dated September 13, 1987 and was updated on June 6, 1994.

EPCRA § 325 {b)(1) authorizes EPA to assess a Class I penalty of up to $25,000 per
violation of any requirement of § 304. EPCRA § 325(b)(2) authorizes the Administrator to
assess a Class II penalty for violations of § 304 in an amount not to exceed $25,000 for each day
a violation continues. As a result of the DCIA, and the subsequent Civil Monetary Penalty
Inflation Adjustment Rule, violations of ' 304 which occur after January 30, 1997 will be subject
to the new statutory maximum civil penalty of $27,500 per day for each day a violation
continues.

For second or subsequent violations of § 304, EPCRA § 325(b)(2) authorizes EPA to
assess a Class Il penalty not to exceed $75,000 for each day in which the violation continues. As
a result of the DCIA, and the subsequent Civil Monetary Penalty Inflation Adjustment Rule,
second or subsequent violations of § 304 which occur after January 30, 1997 will be subject to
the new statutory maximum civil penalty of $82,500 per day for each day a violation continues.
Aay civil penalty under § 325(b)(2) shall be assessed and collected in the same manner, and
subject to the same provisions as in the case of civil penalties assessed and collected under § 16
of the Toxic Substances Control Act (TSCA). TSCA § 16 mandates that EPA consider the same .
factors in assessing penalties that are laid out in EPCRA § 325(b)(1){(C) and includes the
additional requirement for EPA to consider the effect on the ability to continue to do business.
EPA interprets EPCRA § 325(b)(2) to mean that the Agency must follow the procedural aspects
of TSCA § 16 (i.e., using the Consolidated Rules of Practice codified at 40 C.F.R. Part 22) and
consider TSCA § 16 statutory factors for assessing penalties, but not any specific penalty policies
developed by the Agency under TSCA § 16.



For violations of EPCRA §§ 311, 323(b), and 322(a)(2), EPCRA § 325(c)2) provides
that the violator is subject to a penalty in an amount not to exceed $10,000 per violation. Asa
result of the DCIA, and the subsequent Civil Monetary Penalty Inflation Adjustment Rule,
violations of §§ 311, 323(b), and 322(a)(2) which occur after January 30, 1997 will be subject to
the new statutory maximum civil penalty of $11,000. Section 325(c)(3) states that each day a
violation of §§ 311, 323(b), and 322(a)(2) continues constitutes a separate violation.

For violations of EPCRA § 312, § 325(c)(1) states that any person who violates § 312 is
liable for a penalty in an amount not to exceed $25,000 for each violation. As a result of the
DCIA, and the subsequent Civil Monetary Penalty Inflation Adjustment Rule, violations of § 312
which occur after January 30, 1997 will be subject to the new statutory maximum civil penalty of
$27,500. Section 325(c)(3) states that each day a violation of § 312 continues constltutes a
separate violation.

The authority described above was delegated to the Regional Administrators by EPA
Delegation No. 22-3 dated September 13, 1987. Delegation 22-3 was updated (22-3-A) by the
Administrator on October 31, 1989 and June 6, 1994.

I LEVELS OF ACTION

Levels of action include: (A) notices of noncompliance; (B) civil administrative penalties;
(C) civil judicial referrals; and (ID) criminal sanctions.

A, Notices of Noncompliance

A Civil Administrative Complaint is the appropriate response for violations of EPCRA
§§ 304, 311, and 312 and CERCLA § 103, except where the facts and circumstances support the .
issuance of a Notice of Noncompliance (NON). If a NON is issued, the violator should be given
thirty (30) days from the date of issuance to come into compliance, if necessary. Failure to

correct any violation for which a NON is issued may be the basis for issuance of a civil
administrative complaint.

Examples of facts and circumstances which support the issuance of a NON:

X First time violations® of CERCLA § 103(a) and EPCRA § 304(a) and (c),
provided that: (1) no other EPCRA violations were simultaneously discovered; (2)
an EHS was not released; and (3) the release was less than two (2) times the
reportable quantity (RQ).

7 Although prior receipt of a NON does not constitute a prior history of violations for
purposes of increasing the penalty, it does preclude a facility from receiving another NON.



X First time violations of EPCRA § 311 or § 312, provided that: (1) no other
CERCLA § 103(a) or EPCRA violations were simultaneously discovered; (2)
fewer than five (5) chemicals were stored in quantities greater than the minimum
threshold level; (3) the stored chemicals were in quantities less than five (5) times

X the minimum threshold level; and (4) none of the chemicals stored was an
extremely hazardous substance.

X First time violations of EPCRA § 311 and § 312 where the facility has timely
reported to two of the three reporting entities (SERC, LEPC, and fire department),
and compliance with the third entity is needed.

B. Civil Administrative Complaints

See Section IV for the criteria for issuing a civil administrative complaint.

C.  Civil Judicial Referrals

EPA, under EPCRA §§ 325(b)(3), 325(cX4), 325 (d)(l)(B), and 325(&) may refer civil
cases to the United States Department of Justice for assessment and/or collection of the penalty

in the appropriate U.S. District Court.

D. Criminal Saiictions

Under CERCLA § 103(b)(3), any person who fails w notify the appropriate agency of the
United States Government or who submits in such notification any information which such
person knows to be false and misleading shall, upon conviction, be fined in accordance with the
applicable provisions of Title 18 of the U.S. Code or imprisoned for not more than threc (3) years
(or not more than five (5) years for a second or subsequent conviction), or both.

Under EPCRA § 325(b)(4), any person who knowingly and willfully fails to provide
notice in accordance with EPCRA § 304, shall, upon conviction, be fined not more than $25,000
or imprisoned for not more than two (2) years, or both. In the case of a second or subsequent
conviction, such person shall be fined not more than $50,000 or imprisoned for not more than
five (5) years, or both.

EPCRA does not provide for criminal sanctions for violations of EPCRA §§ 302, 303,
311,312, 322 or 323, however, it is a criminal offense to falsify information submitted to the
U.S. Government. The knowing failure to file or provide information under EPCRA may be
prosecuted as a concealment prohibited by 18 U.S.C. § 1001.

v,  ELEMENTS OF THE CIVIL ADMINISTRATIVE PENALTY SYSTEM AND USE
OF THE MATRIX



The success of EPCRA is attained primarily through voluntary, strict and comprehensive
compliance with the Act and its regulations. Deviation from the reporting requirements weakens
the expressed intent of the Act to allow communities to plan for and respond to chemical

emergencies and to allow citizen guaranteed access to information on chemical hazards present
in their community.

CERCLA. § 109 and EPCRA § 325 authorize EPA to assess civil administrative penalties.
Penalties are assessed through a Consent Order or Final Order. This Pelicy addresses the

proposal of penalties by agency enforcement offices acting as complainant. Proposed penalties
are to be determined in two stages.

First, a preliminary deterrence (base) penalty is calculated using the statutory factors that
apply to the violation (nature, circumstances, extent, and gravity). The base penalty amounts are
set forth in Tables I and II. The penalty amounts were established so that a worst-case scenano
violation could result in the statutory maximum penalty being proposed.

After the base penalty is calculated, the statutory factors that apply to the violator are
considered (ability to pay, prior history of violations, the degree of culpability, economic benefit
. or savings, and other matters as justice may require; see Section VIII), Together, the revised

calculation will yield a propesed penalty amount that considers all the statutory factors and 1s
appropriate for the violation.

Respondent’s failure to provide notification to each point of compliance or submit
required reports to each point of compliance is a separate violation. The term "points of
compliance” refers to the specific entities designated to receive submissions and notices under
CERCLA and EPCRA (i.e., NRC, SERC, LEPC, and fire department).

V. DETERMINATION OF THE BASE PENALTY

Constder the following factors related to a violation when determining the base penalty:

A. " The "Nature" of the viclation;

B. The "Extent" of the violation;

C. The "Gravity" of the violation;

D. The "Circumstances” of the violation.

These factors are incorporated into one matrix for CERCLA § 103 and EPCRA
§§ 304 and 312 violations, and another matrix for § 311 violations. Two matrices are used
because of the difference in the statutory maximum penalty associated with the different



violations. The two primary factors used to establish the penalty amount in the matrices (gravity
and extent) are equally weighted. The base penalty can be calculated from the matrices in Tables
FTand I (pp. 20-23, infra).

A Nature

For the purposes of the EPCRA and CERCLA § 103(a) reporting requirements, there are
basically two categories of violations: emergency response violations and emergency
preparedness/right-to-know violations. Nature describes the requirement violated, separated by
the category of violation. In the context of this Policy, nature is used to determine which specific
penalty guidelines should be used to determine appropriate matrix levels of extent and gravity.
The types of violations addressed by this Policy include, but are not [imited to: '

1. Emergency Response Violations

Failure to immediately notify the National Response Center (NRC) as required
under CERCLA § 103(a); Failure to provide all the information required by
statute or implementing regulations.

Failure to immediately notify all affected State Emergency Response

Commussions (SERCs) and the emergency response coordinators for all affected
Local Emergency Planning Committees (LEPCs) as required under EPCRA § 304
{(a) and (b); Failure to provide all the information required by statute or
implementing regulations. '

In the case of a transportation related incident, failure to immediately call 911, or
in the absence of a 911 emergency telephone number, failure to call the operator
and provide the appropriate information as required under § 304(a) and (b);
Failure to provide all the information required by statute or implementing
regulations.

Failure to submit a written follow-up report to all affected SERCs and the
emergency response coordinators for all affected LEPCs as soon as practicable
after the release as required under § 304(c); Fatlure to provide all the
information required by statute or implementing regulations.

2. Emergency Preparedness/Right-to-Know Violations
Failure to provide a MSIDS for each required hazardous chemical (or list of
such chemicals that require MSDSs) to each of the following: the appropriate

LEPC, the SERC, and the fire department with jurisdiction over the facility as
required under § 311(a).
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Failure to submit a MSDS to the LEPC upon request as required under EPCRA
§ 311(c).

Failure to submit (or incomplete submission of) an emergency and hazardous
chemical inventory form to each of the following: the appropriate LEPC, the

SERC, and the fire department with jurisdiction over the facility as required under
EPCRA §312.

Failure to provide information as described in EPCRA § 312(d) to a SERC,
LEPC, or fire department upon request as required under § 312(e).

B. Extent

The timeliness of the requiréd notifications and repoits is a significant factor in
determining the appropriateness of the penalty. Extent measures the deviation from this
requirement in terms of timeliness of the notifications and submission of required reports.

L. Emergency Response Violations

In the event of a reportable release, notification of the proper authorities is required to
occur immediately after the owner, operator or person in charge has knowledge of the release.
Immediate notification allows federal, state, and local agencies to determine what level of
government response is needed and with what urgency the response must take place. Measuring
the seriousness of the violation by the delay in notification, rather than by the harm actually
caused by the release, ensures that notification will serve its purpose of providing a mechanism
whereby the public authorities are notified of every potentially hazardous release as soon as
possible, leaving them to decide what response is necessary or feasible. The statutes and
regulations, codified at 40 C.F.R. Parts 302 and 355, identify the information required to be
reported in the event of an accidental release (e.g., chemical identity, estimated quantity released,
time/duration of the release, etc.). A delay in the notification, or incomplete notification, could
seriously hamper federal and state response activities and pose serious threats to human health
and the environment. Thus, the extent factor focuses on the notification and follow-up actions
taken by the respondent, and the expediency with which those notifications occurred.

The statutes require that notification be made by the owner or operator or person in
charge immediately after that person has knowledge of a release of an RQ or more of a hazardous
substance or extremely hazardous substance. Notification by anyone other than the owner or
operator or person in charge does not satisfy the obligation to report. Although this Policy does
not define "immediate,” it does establish guidelines to assist Agency personnel in determining -
whether or not an "immediate" standard was met. The "Legislative History of the Superfund
Amendments and Reauthorization Act of 1986" (Volume 2, October 1990, pps. 600-01), states
that ordinarily, delays in making the required notifications should not exceed 15 minutes after the
person in charge has knowledge of the release. Immediate notification requires shorter delays
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whenever practicable.

The Agency views knowledge as both actual and constructive. Constructive knowledge
neither indicates nor requires actual knowledge but means knowledge of such circumstances as
would ordinarily lead upon investigation, in the exercise of reasonable diligence which a prudent
person ought to exercise, to a knowledge of actual facts. The failure to know what could have
_ been known in the exercise of due diligence amounts to knowledge in the eyes of the law. (See,
e.g., In the Maiter of Thoro Products Company, Docket No. EPCRA VI 90-04, Administrative
Law Judge Decision, May 19, 1992, pp. 21-22.)

Extenuating circumstances may be considered in evaluating the immediate notification
requirement, but should not be confused with poor emergency planning and/or facility internal
operating procedures that include elaborate reporiing systems which cause unnecessary delays.
Examples of extenuvating circumstances are: downed telephone lines, delays in field personnel
getting to a radio or telephone to make an immediate notification (such as may occur in farm
situations and construction sites) and delays that result when the owner or operator or person in
charge is severely injured and no one else from the facility is at the location.

The levels identified below reflect the benefit of expeditious notification by discounting
from the maximum statutory penalty for the timeliness of the notification.

LEVEL 1

CERCLA § 103: No immediate notification to the NRC within 2 hours after the person in
charge had knowledge that a RQ of a substance was released.

EPCRA § 304(a): No immediate notification to the appropriate SERC(s) and/or LEPC(s)
within 2 hours after the owner or operator had knowledge that a RQ of a
substance was released. In the case of a transportation related incident, no
immediate call to 911, or in the absence of a 911 emergency telephone
number, the telephone operator, within 2 hours after knowledge of the
release.

EPCRA § 304(c). Written follow-up emergency notice provided to the appropriate SERC(s)
and LEPC(s) more than 14 calendar days following the release.

LEVEL 2
CERCLA § 103: No immediate notification to the NRC within 1 hour but less than 2 hours
after the person in charge had knowledge that a RQ of a substance was

released.

EPCRA §304(a):  No immediate notification to the appropriate SERC(s) and/or LEPC(s), or

12



EPCRA § 304(c):

LEVEL3

CERCLA § 103:

EPCRA § 304(a):

EPCRA § 304(05:

2.

11 or in the absence of a 911 emergency telephone number the telephone
operator if a fransportation related release, within 1 hour but less than 2
hours after the owner or operator had knowledge of the release.

Written follow-up emergency notice provided to the appropriate SERC(s)
and LEPC(s) more than 14 calendar days following the release, but prior to
the commencement of a federal, state, or local agency inspection,
investigation, or information request, or the regulated entity's knowledge

that the discovery of the violation by a regulatory agency or third party was
imminent. ~

Notification to the NRC within one hour, but after 15 minutes.

Notiftcation to the appropriate SERC(s) and/or LEPC(s) within one hour,
but after 15 minutes. For a transportation related incident, a call to 911, or
in the absence of a 911 emergency telephone number, the telephone
operator, within one hour, but after than 15 minutes.

Written follow-up emergency notice provided to the appropriate SERC(s)
and LEPC(s) more than 7 calendar days but less than or equal to 14

calendar days following the release.

Emergency Preparedness/Right-to-Know Violations

For emergency preparedness/right-to-know violations, the extent factor reflects the
potential deleterious effect the noncompliance has on: the federal, state, or local government=s
ability to properly plan for chemical releases, and the public's ability to access the information.
Specifically, extent addresses the timeliness and utility of reports submitted. Therefore, the
extent factor is used, in part, to provide some built-in incentives for non-reporters to submit the
required reports as soon as possible, even if late, and to provide incentives for submitters to fill
out the forms in a manner consistent with the statutory and regulatory requirements,

For § 311 violations, the extent levels are:

LEVEL 1:  Respondent fails to submit a MSDS for each required hazardous chemical (or list
| of such chemicals that require MSDSs) as required by § 311(a) to the SERC,
LEPC, or fire department within 30 calendar days of the reporting deadline.

Respondent fails to include a chemical on list submitted.

Respondent fails to respond to request under § 311(c) within 30 calendar days of

13



LEVEL 2:

LEVEL 3:

the reporting obligation.

Respondent submits MSDS (or list of chemicals that require MSDSs) to the
SERC, LEPC, or fire department after 20 calendar days but within 30 calendar
days of the reporting obligation.

Respondent responds to request under § 311(c) after 20 calendar days but within
30 calendar days of the request for information.

Respondent submits MSDS (or list of chemicals that require MSDSs) to the
SERC, LEPC, or fire department after 10 calendar days within 20 calendar days of
the reporting obligation.

Respondent responds to request under § 311(c) after 10 calendar days but within
20 calendar days of the reporting obligation.

For § 312 violations, the extent levels are:

LEVEL 1:

LEVEL 2:

LEVEL 3:

Respondent fails to submit Inventory Form to the SERC, LEPC, or fire
department within 30 calendar days of reporting deadline; or

Inventory form timely submitted fails to address each hazard category present at
the facility. Respondent's failure to address all of the hazard categories renders
the submission incomplete.

Inventory form timely submitted covers all hazard categories present at the
facility, but fails to cover all hazardous chemicals present at the facility during the
preceding calendar year in amounts equal to or greater than the reporting
thresholds. Respondent's failure to address all of the hazardous chemicals renders
the submission Incomplete.

Respondent fails to respond to request under § 312(e) within 30 calendar days of
the request for information.

Respondeﬁt submits Inventory Form to the SERC, LEPC, or fire department after
20 calendar days but within 30 calendar days of reporting deadline; or

Respondent responds to request under § 312(e) after 20 calendar days but within
30 calendar days of the required response date.

Respondént submits Inventory Form to the SERC, LEPC, or fire department after
10 calendar days but within 20 calendar days of reporting deadline.
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Respondent responds to request under § 312(e) after 10 calendar days but within
20 calendar days of the required response date.

C. Gravity

The amount of the chemical involved in the violation is a significant factor in determining
the appropriateness of the penalty. The penalty calculation scheme in this Policy assumes that
the greater the quantity of chemical released, the more likely that a violation of the reporting
requirements will undermine the emergency planning, emergency response, and right-to-know
intentions of CERCLA § 103 and EPCRA. Similarly, the greater the amount of chemical stored
on site, the greater the need for fire departments and emergency planners to know of its existence
and location prior to any explosion or unpermitted release.

1. Emergency Response Violations

For emergency response violations, gravity levels are based on the amount of hazardous
substance or EHS released. CERCLA hazardous substances and EPCRA EHSs have reportable
quantities (R Qs) that vary depending on the substance, but range from 1 pound to 10,000 pounds.
Reportable quantities were established for hazardous substances to indicate an amount which, if
exceeded in a release, would require immediate notification to the proper governmental
authorities. The RQ scale itself is a relative measure of the hazards posed by the chemical and
therefore the potential threat to human health and the environment; the lower the RQ, the greater
the potential threat to human health and the environment. The greater the amount released over
the RQ, the greater the potential risk from failure to notify.

If the released material 1s a mixture which contains one or more EHSs or CERCLA
hazardous substances, the owner or operator or person in charge of the facility, must calculate the
quantity of mixture which, if released, would result in a release of an EHS or CERCLA
hazardous substance above its RQ. Also, "a release into the environment of a substance which is
not listed as a CERCLA hazardous substance but which rapidly forms a CERCLA hazardous
substance upon release, is subject to the notification requirements of CERCLA § 103. If the
amount of the hazardous substance formed as such a reaction product equals or exceeds the RQ
for that substance, the release must be reported to the NRC.@ Superfund Programs; Reportable
Quantity Adiustments, 51 Fed. Reg. 34, 534 (September 29, 1986).

To determine gravity for emergency response violations, use the following levels:

LEVEL A:  The amount released was greater than 10 times the RQ;
LEVEL B:  The amount released was greater than 5, but less than or equal to 10 times the RQ;

LEVEL C:  The amount released was greater than 1, but less than or equal to 5 times the RQ.
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2. Emergency Preparedness/Right-to-Know Violations

For the purposes of emergency preparedness/right-to-know violations, the number and/or
amount of the chemical(s) in excess of the reporting threshold present at the facility forms the
basis for determining gravity. For §§ 311 and 312, the reporting threshold for EHSs is 500
pounds or the EHS-specific threshold planning quantity (TPQ), whichever is less. For other
hazardous chemicals, the reporting threshold for each chemical is 10,000 pounds.

For § 311 violations, the gravity levels are:

LEVEL A:

LEVEL B:

LEVEL C:

Amount of any hazardous chemical present at the facility at any time during the
reporting pertod was greater than 10 times the reporting threshold;

Amount of any hazardous chemical present at the facility at any time during the
reporting period was greater than 5, but less than or equal to 10 times the
reporting threshold,

Amount of any hazardous chemical present at the facility at any time during the
reporting period was greater than 1, but less than or equal to 5 times the reporting
threshold.

For § 312 violations, the gravity levels are:

LEVEL A:

LEVEL B:

LEVEL C:

Failure to report or failure to report in a timely manner: The amount of any
hazardous chemical not included in the report was greater than 10 times the
reporting threshold;

For reports timely submitted: 10 or more hazardous chemicals, which were
required to be included i the report, were not included in the report.

Failure to report or failure to report in a ttmely manner: The amount of any
hazardous chemical not included in the report was greater than 5, but less than or
equal to 10 times the reporting threshold;

For reports timely submitted: More than 5, but less than 10 hazardous chemicals,
which were required to be included in the report, were not included in the report.

Failure to report or failure to report in a timely manner: The amount of any
hazardous chemical not included in the report was greater than 1, but less than or

equal to 5 times the reporting threshold;

For reports timely submitted: 1 - 5 hazardous chemicals, which were required to
be included in the report, were not included in the report.
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D. Circumstances

Circumstances refers to the actual or potential consequences of the violation. One
objective of the emergency notification provistons is to alert federal, state, and local officials that
a response action may be necessary to prevent injuries or deaths to emergency responders, facility
personnel, and the local community. One objective of the emergency planning and community
right-to-know provisions is to assist state and local committees in planning for emergencies, and
to make information on chemical presence and hazards available to the public. Thus, a failure to
report in a manner that meets the standard required by the statute or rule could result in harm to
human health and the environment. The potential for harm may be measured by:

the potential for emergency personnel, the community, and the environment, to be
exposed to hazards posed by noncompliance;

the adverse impact noncompliance has on the integrity of the CERCLA § 103/EPCRA
program; :

the relative proximity of the surrounding poplﬂation;
the effect noncompliance has on the LEPC's ability to plan for chemical emergencies; and

any actual problems that first resporiders and emergency managers encountered because
of the failure to notify (or submit reports) in a timely manner.

Adfter the extent and gravity of the violation have been determined (placing the proposed
penalty in a given cell on the matrix), the circumstance factor is used to arrive at a specific
penalty within the range for that cell. To incorporate the circumstances of the violation into the
base penalty selection process, the case development team may choose any amount between, or
mcluding, one of the two end points for that cell. For example, a violation of EPCRA § 312 that
occurred on or before January 30, 1997 has been determined to have a Level 1 extent and a Level
B gravity, placing the proposed penalty in the matrix cell that contains the range of $18,750 -
$12,501. If the circumstances of the violation indicate that the potential for emergency personnel
and the surrounding community to be at risk of exposure in the event of a release was high (e.g.,
the emergency personnel did not know of a chemical's presence and could not plan for the safety .
of the surrounding community in the event of a release), the case development team may decide
that the maximum amount for that cell is the appropriate base penalty. The selection of the exact

penalty amount within each range is left to the discretion of the enforcement personnel in any
given case.
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" Tablel
Base Penalty Matrices for Violations Which Occurred On or Before January 30, 1997

CERCLA § 103 and EPCRA § 304*

GRAVITY (Quantity Released)

EXTENT LEVEL A LEVELB LEVEL C
(timeliness of (greater than (greater than 5 but | (greater than 1 but
notification) 10 times the less than or equal less than or equal to 5
RQ) to 10 times the RQ) | times the RQ)
LEVEL 1 $25,000 $18,750 $12,500
(more than 2 hours) $18,751 $12,501 $6,251
LEVEL 2 $18,750 $12,500 $6,250
(between 1 and 2 hours) } $12,501 $6,251 $3,126
LEVEL 3 $12,500 $6,250 $3,125
(wathin 1 hour, after 15 $6,251 $3,126 $1,562
minutes)
EPCRA § 312
GRAVITY (Quantity Present)
EXTENT LEVEL A LEVELB LEVEL C
(timeliness of inventory {greater than | (greater than 5 but | (greater than 1 but
submission) 10 times the | less then or equal to | less than or equal to
MTL) 19 times the MTL) 5 times the MTL)
LEVEL 1 $25,000 $18,750 $12,500
(more than 30 days) $18,751 $12.,501 $6,251
LEVEL 2 $18,750 $12,500 $6,250
(after 20 but within 30 $12,501 $6,251 $3,126
days)
LEVEL 3 $12,500 $6,250 $3,125
(after 10 but within 20 $6,251 $3,126 $1,562
days)

“While the penalty amounts in this matrix apply to EPCRA § 304(c), the criteria associated
with the levels do not apply. To determine the appropriate extent level for violations of § 304(c), see

pp- 13-14, supra.
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EPCRA § 311
GRAVITY (Quantity Present)

EXTENT LEVEL A LEVEL B LEVEL C
(timeliness of MSDS (greater than | (greater than 5 but | (greater than 1 but
submission) 10 times the | less than or equal to | less than or equal to
MTL) 10 times the MTL) 5 times the MTL)
LEVEL 1 $10,000 $7,500 $5,000
(more than 30 days) $7,501 $5,001 $2,501
LEVEL 2 $7,500 $5.000 $2,500
(after 20 but within 30 $5,001 $2,501 $1,251
days) '
LEVEL 3 $5,000 $2,500 $1,250
(after 10 but within 20 $2,501 $1,251 $625
days)
Table 11

Base Penalty Matrices For Violations Which Oceur After J anuary 30, 1997

CERCLA § 103 and EPCRA § 304°
GRAVITY (Quantity Released)

EXTENT LEVEL A LEVEL B LEVEL C

(timeliness of (greater than 10 | (greater than 5 but | (greater than 1 but

notification) times the RQ) less than or equal less than or equal to
to 10 times the RQ) | 5 times the RQ)

LEVEL 1 $27,500 $20,625 $13,750

(more than 2 hours) $20,626 $13,751 $6,876

LEVEL2 $20,625 $13,750 $6.875

(between 1 and 2 hours) § $13,751 $6,876 $3,439

LEVEL 3 $13,750 $6,875 $3,438

(within 1 hour, after 15 $6.876 $3,439 $1.,718

While the penalty amounts in this matrix apply to EPCRA § 304(c), the criteria associated
with the levels do not apply. To determine the appropriate extent level for violations of § 304, see

pp. 13-14, supra.
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minutes)
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EPCRA § 312 o
GRAVITY (Quantity Present)

EXTENT LEVEL A LEVEL B LEVEL C
(timeliness of inventory | (greater than | (greater than Sbut | (greater than 1 but
submission) 10 times the less than or equal to | less than or equal to
MTL) 10 times the MTL) | 5 times the M'TL)
LEVEL 1 $27.500 $20,625 $13,750
(more than 30 days) $20,626 $13,751 $6.876
LEVEL2 $20.625 $13.750 $6,875
(after 20 but within 30 $13,751 $6.876 $3,439
days)
LEVEL 3 $13,750 $6,875 $3,438
(after 10 but within 20 $6,876 $3,439 $1,718
days)
EPCRA § 311
GRAVITY (Quantity Present)
EXTENT LEVEL A LEVEL B LEVEL C
(timeliness of MSDS (greater than | (greater than 5 but | (greater than I but less
submission} 10 times the | less than or equal to | than or equal to 5
MTL) 10 times the MTL) | times the MTL)
LEVEL1 $11,000 $8,250 $5,500
(more than 30 days) $8,251 $5,501 $2,751
LEVEL 2 $8,250 $5,500 $2,750
(after 20 but within 30 $5,501 $2,751 $1,376
days)
LEVEL3 $5,500 $2.,750 $1,375
(after 10 but within 20 $2,751 $1.376 $688
days)

24 PAST YEAR VIOLATIONS OF EPCRA § 312

For EPCRA § 312 violations detected for previous years of noncompliance, a flat penalty
of $1,500 per year shall be proposed, except where the facts and circumstances warrant the
imposition of the full gravity based penalty. The flat penalty applies regardless of the number of
entities that failed to receive the report. If, at the time of investigation, solely past violations are
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detected, i.e., a facility 1s in compliance for the most recent reporting period, those violations are
calculated at the flat penalty of $1,500.

If at the time of the initial investigation an EPCRA § 312 violation is detected for the
most recent reporting period, the base penalty matrices in Table I or Table II shall be used to
determine the penalty. If during the time between the initial investigation and issuance of the
complaint another reporting deadline passes and the facility complies in a timely manner, the

_penalty for the violation detected during the initial investigation should still be calculated
pursuant to the penalty matrices in Table [ or Table {I. If during the time between the initial
investigation and issuance of the complaint another reporting deadline passes and the facility
again fails to submit the required report, that subsequent violation shall also be calculated
pursuant to the penalty matrices in Table I or Table IT (i e., both violations shali be calculated
using the penalty matrices).

ViIl. PER DAY PENALTIES

EPCRA § 325 and CERCLA § 109 authorize the Agency to assess penalties for violations
on a per day basis. Per day penalties serve to promote an expeditious return to compliance by
creating disincentives for continued noncompliance and to level the playing field for those who
complied in a timely manner. Facilities that delay in notifying the appropriate entities and
submitting required information deny citizens their “right to know” of the existence of chemical
hazards in their community. '

Where a reportable release continues for more than one day, and notification has not
occurred, the matrix shall be used to calculate a separate base penalty for each and every day the
release continues. When per day penalties are proposed for all other violations, i.e., when a
release has ended but timely notification has not occurred, or for any violation of EPCRA § 311
or § 312, calculate the per day penalty component by proposing 1% of the base penalty for each
day the violation continues, i.e., each day afier March 1st. The case development team should
require the respondent to send EPA copies of required submissions to verify compliance,

VIII. ADJUSTMENT FACTORS

The Agency may consider a number of factors in agreeing to appropriate penalty
adjustments. The statutory adjustment factors that apply to the violator are: (A) ability to pay;
(B) prior history of violations; (C) degree of culpability; (D) economic benefit or savings (if any)
resulting from the violation; and (E) such other matters as justice may require. In addition, the
Agency considers the following additional factors in determining an appropriate penalty: (F) size
of business; (QG) attitude; (H) Supplemental Environmental Projects (SEPs); and (1) voluntary
disclosure.

A. Abihty to Pav/Continue in Business
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The penalty amounts reflected in the matrix assume that the violator has the ability to pay. -
The Agency will generally not request penalties that are clearly beyond the financial means of
the violator. Inthe event EPA proposes a penalty in excess of the respondent’s ability to pay, the
respondent must demonstrate its inability to pay the proposed penalty.® Nonetheless, EPA
reserves the option, in appropriate circumstances, of seeking the full proposed penalty. For
example, even when there is an inability to pay, it is unlikely that EPA would reduce a proposed
penalty when a facility refuses to correct a serious violation or where a facility has a long history
of violations. That long history would demonstrate that less severe measures are ineffective.

In order to determine the appropriateness of the proposed penalty in relation to a
company's ability to pay, the case team should review Dun and Bradstreet reports, a company's
filings with the Securities and Exchange Commission, or other publicly available financial
reports prior to issuance of the complaint.

If an alleged violator raises the ability to pay argument as a defense in its answer, or in the
course of settlement negotiations, EPA should request the following types of information:

S An explanation by the alleged violator specifying the reason(s) for claiming an
inability to pay with supporting information

S 3 -5 years of the most recent signed federal tax returns

S For the same period as the tax returns: financial audits, reviews or compilations,

or, if not performed, company generated financial statements to include but not
limited to:

5 Balance sheets
S Income statements
S Cash flows
S Depreciation schedules
S Year to date financial statement (from the end of the most recent fiscal

year to the end of the most recent month preceding the request)

S Statement of operations

S Retained earnings statements
S Loan applications, financing agreements, security agreements
S Annua) and quarterly reports to shareholders and the SEC, including 10K reports
S Detail any ownership or conirol of other companies or ownership or control of the

alleged violator company by others not already specified

The A gency reserves the right to request, obtain, and review all underlying and
supporting financial documents that form the basis of these records to verify their accuracy. If
the alleged violator fails to provide the necessary information, and the information is not readily
available through other sources, then the Agency is entitled to rely on the information it does

6 Ability to continue in business must be considered, as a matter of law, only when
proposing penalties for violations of EPCRA § 304 under EPCRA § 325(b)(2).
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have.

B.

Prior History of Violations

" The penalty amounts reflected in the penalty matrices apply to {irst time violators. Where
a violator has demonstrated a history of prior violations, the penalty may need to be adjusted
vpward. The need for such an upward adjustment derives from the violator not having been
sufficiently motivated to comply by the penalty assessed for the previous violation. Another
reason. for penalizing repeat violators more severely than first offenders is the increased resources
that are spent on the same violator.

For the purposes of this Policy, the Agency interprets prior violations to mean prior
violations of CERCLA § 103(a) and/or prior violations of any of the provisions of EPCRA that
have occurred within five (5) years of the date of the current violation. The following criteria
apply in evaluating history of prior violations:

1

@)

Regardless of whether a respondent admits to the violation, evidence of a prior
violation may be: a consent agreement and final order (CAFO) executed by a
Regional Administrator or his or her designee or the Environmental Appeals
Board, a federal court judgment, a default judgment, a final administrative
Judgment, or a consent decree. A prior violation refers collectively to all the
violations which may have been described in any of the documents listed above.

Compantes with multiple facilities, or wholly or partly owned subsidiaries with a
parent corporation, may be considered as one when determining history of prior
violations, however, two facilities may not necessarily affect each other’s
violation history if they are in substantially different lines of business, or if they -
are substantially independent of one another in their management and in the
functioning of their Boards of Directors.

Upward adjustments to the base penalty may be calculated in the following manner:

For second or subsequent violations of CERCLA § 103 and EPCRA § 304, the
Acts authorize penalties of up to $82,500 per violation per day. For these
violations, the base penalty may be increased up to three times the amount shown
at the appropriate position of the matrix in Table T or IL

For second violations of EPCRA §§ 311 and 312 the base penalty may be adjusted
upward by 25%, not to exceed the statutory maximum penalty of $27,500. This
upward adjustment may also be applied to violations of CERCLA § 103 or
EPCRA § 304 when there exists prior violations of EPCRA §§ 311,312, or 313.

For third and subsequent violations of EPCRA §§ 311 and 312, the base penalty
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may be adjusted upward by 50%, not to exceed the statutory maximum penalty of
$27,500. This upward adjustment may also be applied to violations of CERCLA.

§ 103 or EPCRA § 304 when there exists prior violations of EPCRA §§311, 312,
or 313.

C. Degree of Culpability

EPCRA is a strict Liability statute, however, some adjustment may be made for a
violator=s culpability. The two principal criteria for assessing culpability are: (a) the violator’s
knowledge of the particular EPCRA requirement, and (b) the degree of the violator’s control over
the violative condition.” For penalty purposes, three levels of culpability have been assigned:

Level I: The violation is willful, i.e., the violator intentionally committed an act
' which he/she knew would be a violation or would be hazardous to health
or the environment. --~ Adjust the penalty upward 25%.

Level II: The violator either had sufficient knowledge to recognize the hazard
created by his/her conduct, or significant control over the situation to
avoid committing the violation. --- No adjustment to the penalty.

Level Ii: The violator lacked sufficient knowledge of the potential hazard created by
his/her conduct, and also lacked control over the situation to prevent

occurrence of the violation. --- Adjust the penalty downward 25%.

It is anticipated that most cases will present Level 11 culpability. Level I situations, in
many instances, could be treated as criminal violations.

D. Economic Benefit or Savings

EPA should consider any economic benefit from noncompliance that accrues to the
violator when proposing penaltics. Whenever there is an economic incentive to violate the law,
it encourages noncompliance and thus weakens EPA's ability to implement the Acts and protect
human health and the environment. The violator should not benefit from its violative acts.

For EPCRA §§ 304(c), 311, and 312 reporting violations, the economic benefit or savings
typically is derived from the estimated cost of rule familiarization, producing and submitting the
reports, and any filing {ees that are imposed by states. See Table Ill, infra. For violations of
EPCRA § 304(a) and CERCLA § 103 the economic benefit or savings typically is derived from

7 See Guidelines for the Assessment of Civil Penalties Under Section 16 of the Toxic
Substances Control Act: PCB Penalty Policy,45 Fed. Reg. 59,770, 59,773 (September 10, 1980) for
- adescription of ‘knowledge” and “degree of control over the violation.”
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the estimated cost of rule familiarization, release reportability determination, and the notification
of the required reporting entities.

The Regulatory Impact Analyses for EPCRA §§ 304, 311, 312 and CERCLA § 103
regulations establish unit costs for producing the required reports and making the required
notifications. These cost estimates should be used unless more accurate data is available. In
using this information to determine economic savings for multiple violations, rule familiarization
costs should be counted only once, while other costs should be counted for each violation. If the
amount of economic benefit of noncompliance is less than or equal to $5,000, EPA, in its
discretion, may choose to waive or forego seeking assessment of a civil penalty for such
economic benefit which has accrued to Respondent from its noncompliance.

Table 11T
Costs Associated with EPCRA/CERCLA 103 Compliance®

EPCRA SECTION 364

RULE FAMILIARIZATION Legal Hours Manager Technical Clerical Hours Total Costs of

$100/hy Hours Hours $16.69/hr Compliance
$37.72/hr $27.90/hr

Read and understand 1.60 2.50 7.50 0.00 $404

regulations at 40 C.F.R. Part

355

EMERGENCY RELEASE Legat Hours Manager Technical Clerical Hours TFotal Costs of

NOTIFICATION (40 C.F.R. ' $160/hr Hours Hours $16.69/hr Compliance

355.40) $37.72/hr §27.90/hr

Determine if release is an RQ .00 0.10 0.10 0.00 $7

(335.40(a))

Notify LEPC and SERC of 0.00 0.50 0.00 0.00 $19

any RQ release (355.40(b)(1))

Pevelop and snbmit written 0.50 .65 2,25 0.95 5153

follow-up notice (355.46(b)(3))

Notify 931 operator of 0.09 0.25 0.00 6.00 59

transpeortation - related

releases (355.40(b}(4)(ii))

CERCLA SECTION 103

8Sources: EPA, Office of Chemical Emergency Preparedness and Prevention Office,
Statement Supporting the Renewal of the Information Collection Procedure for the Community
Right-to-Know of the Emergency Planming and Community Right-to-Know Act, 1997; EPA, Office
of Emergency and Remedial Response, Economic Impact Analysis of Proposed Reportable Quantity
Adjustments added as RCRA Hazardous Wastes and CERCLA Hazardous Substances, Volume VII,
1996.
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ACTIVITY Legal Hours Manager Technical Clerical Hours Other Total Costs of
Hours Hours $16.19/hr costs Compliance
$37.42/hr $26.62/hr

NRC Notification n/a 1.00 1.00 0.00 50.00 564

Recordkeeping n/a 0.10 109 1.00 50.00 547

EPCRA SECTTONS 311 & 312
RULE FAMILIARIZATION Legal Hours Manager Technical Clerical Hours ‘Fotal Costs of
$100/hr Hours Hours $16.69/hr Compliance
$37.72/br $27.50/hr

Read and understand 4.60 2.20 2,20 0.00 $604

regulations at 40 C.F.R. Part

370

MSDS REPORTING Legal Hours . Manager Technical Clerical Hours Fotal Costs of

(40 C.ER. ' 370.21) $100/hr Hours Hours $16.69/hr Compliance
337.72/hr $27.90/hr

Basic Reporting

Determine whick chemicals 0.60 0.25 0.90 0.00 $35

meet/exceed MTLs

Caleulate quantity for 0.00 0.50 1.80 0.00 $69

mixtures

Submit MSDSs to LEPC, 0.08 0.08 0.17 0.34 $21

SERC, and fire department

{370.21(a)}; or

Alternative Reporting

Submit list of hazardous 0.00 0.00 0..00 0.17 33

chemicals grouped by hazard

category (370.21(b)(1))

Submit list of chernical or 0.00 0.00 0.60 0.17 $3

common name of hazardous

 chemical as provided in each

MSDS (370.21(b}(2))

Supplemental Reporting

Submit revised MSDSs 0.08 0.08 6.17 .34 521

(370.21(c)(1))

Submit new MSDSs 0.08 008 0.17 0.34 $21

(370.21(c){2))

Addifiongl Reporting

Submit MSDS upon request 0.08 0.08 0.17 0.34 521

(370.21(d))

INVENTORY REPORTING Legal Hours Manager Technical Clerical Hours Tatal Costs of

(40 C.E.R. ' 370.25) $100/hr Hours Hours $16.69/hr Compliance
§37.72/hr $27.90/br
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INVENTORY REPORTING Legal Hours Manager Te_chnicéll : Clerical Hours Total Costs of
(40 C.E.R. * 370.25) $106/hr Hours Hours $16.69/hr Compliance
$37.72/mr $27.90/hr

Basic Reporiing

Develop and submit Tier £ 0.00 0.25 2.60 0.25 586
inventory form annually
(370.25(2))

Alternative Reporﬁﬁg

Develop and submit Tier 1T 0.60 0.25 2.60 0.25 $86
inventory form, in fiex of Tier
I form, annually (378.25(b))

Additional reporting

Submit Tier I form to LEPC, 0.00 0.60 0.00 017 53
SERC, and fire department
upon request (370.25(c})

Provide specific location 0.00 0.60 .00 0.17 53
information to fire department
upon request (370.25(d)) )

E. Other Matters as Justice May Require

This Policy acknowledges that no two cases are exactly alike. Unique circumstances
above and beyond those taken into account by the factors discussed in the previous sections may
be significant in determining the appropriateness of a penalty for settlement. Any reductions
made under this section shall be documented in the case file. It is suggested that this reduction
not exceed 10% except where the facts and circumstances warrant a greater reduction.

F. Size of Business

Prior to issuance of the complaint, the Agency may reduce the proposed base penalty by
15% for first time violators whose business employs 100 or fewer people, and whose annual
total corporate entity sales are less than $20 million except where the facts and circumstances
preclude any reduction.

G. Attitude

The attitude adjustment has two components: (1) cooperation and (2) willingness to
settle, '

(1) The Agency may reduce the penalty up to 25% based on respondent’s cooperation
throughout the compliance evaluation/enforcement process. Factors include
respondent’s: responsiveness and expeditious provision of supporting
documentation requested by EPA, cooperation and preparedness during the
settlement process, and speed and completeness of achieving compliance. The
Agency believes that a greater penalty reduction should be given to those
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respondents who come into compliance prior to the initiation of an EPA
investigation.

(2) The Agency may reduce the penaity up to an additional 10% should the

respondent and the Agency agree to a settlement in principle within 90 days from
the date of the issuance of the complaint.

H. Supplemental Environmental Projects

To further the goals of the EPA to protect and enhance public health and the environment,

certain environmentally beneficial projects, or Supplemental Environmental Projects (SEPs),
may be included in the settlement.

SEPs are environmentally beneficial projects which a respondent agrees to undertake in
settlement of an environmental enforcement action, but which the defendant is not otherwise
fegally required to perform. In return, some percentage of the cost of the SEP is considered asa
factor in establishing the final penalty to be paid by the respondent.

EPA has broad discretion to settle cases with appropriate penalties. Evidence of a
violator=s commitment and ability to perform a SEP is a relevant factor for EPA to consider in

establishing an appropriate settlement penalty. The commitment to perform a SEP may indicate
arespondent’s new or extraordinary efforts to be a good environmental citizen.

While SEPs may not be appropriate in settlement of all cases, they are an important part
of EPA's enforcement program. Whether to include a SEP as part of a settlement of an
enforcement action is within the sole discretion of EPA. EPA must ensure that the inclusion of a

SEP in settlement is consistent with the Agency's SEP Policy in effect at the time of the
settlement,

L Voluntary Disclosure

Facilities that conduct an audit and voluntarily self-disclose any violations of EPCRA §§
304, 311, 312, or CERCLA § 103 under the Incentives for Seif-Policing: Disclosure. Correction
and Prevention of Violations Final Policy Statement, 60 Fed. Reg. 66,706 (December 22, 1995),

may be eligible for a 100% reduction in the gravity-based penalty, if they meet the nine criteria
established in the policy.

If a facility self-discloses violations not covered by the Agency’s Self-Policing Policy, the
penalty amount may stifl be reduced for such a voluntary disclosure. To be eligible for such'a
reduction, a facility must submit a signed statement of voluntary disclosure to EPA describing
the alleged violations. A facility will not be eligible for any reduction if there has been
notification of a scheduled inspection or the inspection has begun, or the facility has otherwise
been contacted by EPA for the purpose of determining compliance with EPCRA/CERCLA

29



§ 103.

Voluntary disclosure of a violation will result in a 25% reduction of the gravity based
penalty. To encourage immediate disclosure, an additional 25% reduction will be given for
disclosures made within 30 days of having reason to believe that a violation occurred.

The reduction for voluntary disclosure and immediate disclosure may be made prior to

issuing the Civil Complaint. The Civil Complaint should state the original penalty and the
reduced penalty and the reason for the reduction.
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Page _ of
PENALTY CALCULATION WORKSHEET

Respondent:
Count #:
Chemical Name/RO/

NATURE: Type of Violation: EPCRA 304 EPCRA 311 EPCRA 312
CERCLA 103 (Circle one). '

EXTENT: Time passed from deadline to actual date of compliance (in hours
or days):
Matrix Level:

GRAVITY: Divide amount of chemical involved in the violation (1bs.):
by (RQTPQ)=
Matrix Level:

CIRCUMSTANCES: Spectfy choice of penalty amount from range listed for the cell of
the matrix based on circumstance factors:

Base Penalty $

1.
2 If per day, continuing reportable release, multiply line 1 by
days, beginning with the second day of violation. $
3. Other per day violations, multiply line 1 by .01 = .
Multiply the per day penalty by __ _days, beginning with $
the second day of violation. : ‘
4, Add lines 1-3 $
5. Prior History: (Treble, 25%, 50%:+__ ) h
6. Culpability (% increase or decrease +/- %) $
7. Other factors as justice may require (- %) (8 )
8. Size of business reduction (- %) % )
9. Attitude (- %) 8 )
10.  Supplemental Environmental Project (- ) ($ )
11.  Voluntary Disclosure (- ) ($ )
12. Subtract lines (5-11) from line 4 $

Repeat procedure for each violation.

Prepared by:
Signature: : Date:







EPCRA-05-2013-0017

Table 11
Base Penalty Matrices For Violations Which Occur After March 15, 2004

CERCLA § 103, EPCRA § 304! and EPCRA § 312
GRAVITY (Quantity Released/Stored)

EXTENT LEVEL A LEVEL B LEVEL C
(timeliness of (greater than 10 | (greater than 5 but | (greater than 1 but
notification) times the less than or equal less than or equal to
RQ/MTL) - | to 10 times the S times the
RQ/MTL) RQ/MTL)
LEVEL 1 $32,500 $24,179 $16,119
(more than 2 hours/ $24,180 $16,120 $ 8,061
more than 30 days) -
LEVEL 2 $24,179 $16,119 $ 8,060
(between 1 and 2 $16,120 $ 8,061 $ 4,032
hours/after 20 but :
within 30 days)
LEVEL 3 $16,119 $ 8,060 $ 4,030
(within 1 hour, but $ 8,061 $ 4,032 $ 2,014
after 15 minutes/after
10 but within 20 days)
EPCRA § 311
GRAVITY (Quantity Stored)
EXTENT LEVEL A LEVEL B - | LEVEL C _
(timeliness of MSDS (greater than | (greater than 5 but | (greater than 1 but less
submission) 10 times the | less than or equal to | than or equal to 5
MTL) 10 times the MTL) | times the MTL)
LEVEL1 $11,000 $9,671 $6,448
(more than 30 days) $ 9,673 $6,449 $3,225
LEVEL 2 $ 9,671 $6,448 $3,224
(after 20 but within 30 | $ 6,449 $3.225 $1,613
days)
oS g |8 6448 $3,224 §1,612
(after 10 but within § 3225 $1,613 $ 807
days)

'While the penalty amounts in this matrix apply to EPCRA § 304(c), the criteria associated with the
levels do not apply. To determine the appropriate extent level for violations of § 304, see pp. 12-13, supra.



